The law of felonious assault in England, 1803-1861
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In the period 1803-1861 the English legislature created a hierarchy of offences
against the person, which survives to the present day. The new laws were a response
to growing fears about interpersonal violence in nineteenth-century England.
Drawing upon an extensive range of contemporary trial reports, this article assesses
the impact of this legislation in the assize courts. It argues that, despite the attempts
that were made to rationalise and homogenise the application of the law in this
period, trial practices continued to play a key role in shaping the content of the law.
Judges, jurors, prosecutors and witnesses nullified and mitigated the law according to
their own conceptions of the bounds of acceptable violence. This limited the extent to
which the criminal law could be used as a means of advancing universal standards of
conduct. It also suggests the need to reconsider the conventional notion that the
repeal of the ‘bloody code’ in the 1830s marked the point of transition from an
essentially personal, discretionary system of justice to one based on uniformity,
certainty and proportionality.

This article explores the changing legal response to serious, non-fatal violence in the
period 1803-1861 with the aim of casting new light on a key transitional phase in the
history of English criminal justice. Prior to the nineteenth century, most incidents of
non-lethal violence, if they were prosecuted at all, were tried before magistrates as
misdemeanours. Lord Ellenborough’s Act (1803) signalled a new approach by
creating a new capital offence of attempted murder.1 Over the next half century a
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series of acts built on this foundation culminating in the 1861 consolidating Act,
which established the hierarchy of non-fatal offences against the person that is still in
force today.2
The new law brought a much greater range of violent conduct within the
purview of the assize courts but depended in large part for its effect on the willingness
of judges, jurors and prosecutors to enforce the law in trials. Courtroom actors had
their own views on the limits of acceptable conduct, which found room for expression
through the sorts of discretionary practices that had mitigated the criminal laws for
centuries. These practices became the subject of extensive criticism by nineteenthcentury reformers concerned to make the criminal law a more efficient and reliable
tool of social policy. A series of reforms in the 1830s removed the death penalty from
most species of felony to facilitate a more certain, predictable application of criminal
justice.
The first sixty years of the nineteenth century therefore witnessed attempts to
reorient the law’s focus towards violent crime and to transform the trial process. Yet
historians of the nineteenth-century, unlike their eighteenth-century counterparts,
have been reluctant to investigate trials or individual offences in detail. In contrast to
the usual approach, Wiener’s recent work draws heavily on trial reports to construct a
cultural and legal history of male violence in the nineteenth century. It demonstrates
the importance of courtroom interactions, particularly between judge and jury, in
determining the scope and content of the law.3
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This article follows Wiener’s approach in seeking to analyse legal
development from within the courtroom but, whereas Wiener’s focus is on homicide
and its broader cultural significance, the focus here is on non-fatal violence and the
impact of the reforms of the 1830s on trial practice. Law reports, newspaper reports
and the Old Bailey Sessions Papers are used to evaluate the extent to which the
authorities’ objective of suppressing a greater range of violence with greater
consistency was successfully achieved. The scope of the discussion is limited to the
felonious assaults that were most commonly prosecuted under the legislation that
followed Lord Ellenborough’s Act. These prosecutions were initially confined to
premeditated attempts to kill but were soon expanded, by statute and through the
exercise of prosecutorial discretion, to include drunken or impassioned assaults.4 The
discussion centres upon trials at the assizes rather than the treatment of common
assault by magistrates because the penal reforms of the 1830s were directed towards
securing a more certain felony process.
The article begins with a consideration of the cultural and legal context in
which the trials took place, before examining the development of the law in the period
1803-1837, when the majority of serious assaults were capital offences. An Act of
1837 restructured the law relating to non-fatal offences and removed the death penalty
from most forms of serious assault, although they continued to be defined as felonies.5
The remainder of the article considers the effect that these changes had on the practice
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of the courts and the means by which the substantive law developed up until the 1861
Act.

I. VIOLENCE AND THE LAW

The eighteenth-century criminal law reflected what Beattie has referred to as the ‘high
tolerance of violent behaviour’ in society.6 Violence was a widely recognised and
accepted means of settling disputes. By the end of the eighteenth century, there were
signs of change. King has noted a general trend in the period 1750-1820 towards a
more severe treatment of assaults by magistrates.7 If this indicates a shift in attitudes,
the options for pursuing a felony charge were extremely limited. Statute had created a
handful of capital offences for serious assaults. The Coventry Act (1670) had made it
a non-clergyable felony to maliciously ‘cut out or disable the tongue, put out an eye,
slit the nose, cut off a nose or lip, or cut off or disable any limb or member of any
subject’.8 The Black Act (1723) had contained amongst its numerous provisions, the
capital offence of maliciously shooting at any person.9 Both statutes were
occasionally used to prosecute violent offenders in the eighteenth century, but even if
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there had been a greater willingness to use them, their narrow range and their
restrictive interpretation by judges severely limited their effectiveness.10
The first half of the nineteenth century witnessed a key shift in attitudes
towards crime and violence in England. At a time of rapid social change and
unprecedented demographic growth, violence was a very visible indicator of the
volatility of the new urban masses. The upper and middle classes sought to take
measures, both to control and to distance themselves, from expressions of violence
which had previously been tolerated. Wood has described the ‘invention’ of violence
as a social issue in this period. He suggests that whilst concern about violence was not
new, this was a time ‘when self-identified civilizing forces undertook a determined
offensive against alternative, customary attitudes towards violence.’11
This civilising offensive encompassed a wide range of activity directed
towards shaping moral behaviour and conduct. Throughout the period under
consideration moral activists were involved with various movements including anti-
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slavery, temperance, prison reform and poor law reform.12 The middling ranks
perceived a need to uphold certain values at a time of moral and social dislocation.
They linked violence with drunkenness, passion and a lack of self-control, vices
which increasingly became the subject of moral censure as the century wore on. The
condemnation of violence contributed to the formation of a ‘civilised’ middle class
identity that contrasted with the ‘savagery’ of the lower classes.13
The law provided an important means of pursuing the civilising offensive. In
addition to the new laws on non-fatal violence, the penalties for manslaughter were
increased and tighter legal controls were imposed on other types of activity that could
result in death or serious injury.14 More significantly, reformers demanded a change
in methodology to make the criminal law a more effective means of combating
violence in particular and crime generally. The State’s traditional response to rising
crime and popular unrest was to execute some high profile offenders as a deterrent to
others. The alarming rise in prosecutions for all offences at the beginning of the
nineteenth century reflected growing fears about crime, but many middle class
observers objected to the increased use of hanging as a means of addressing the
problem. 15 They argued that the open display of violence on the scaffold was
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counterproductive. It was the State that appeared to be arbitrarily violent, hence
sympathy was extended to the criminal and resentment directed at the law.16
In the first thirty years of the nineteenth century, as the legislature continued
to create new capital offences and as the number of executions continued to rise, there
were growing calls for the law to be mitigated.17 Reformers condemned the existing
law as a ‘bloody code’ that had irretrievably alienated public opinion. In 1819 Sir
Thomas Fowell Buxton, a prominent opponent of capital punishment, made the
following declaration in the House of Commons: ‘Our whole system of criminal
jurisprudence proceeds on the presumption that the law will be aided by the public …
we are arrived at this crisis: the public deny their assistance and are combined not for
the law, but against it.’ 18 The mandatory death penalty was responsible for this
stultification of the law. It resulted in judges adopting an excessively technical,
narrow interpretation of the law and, most importantly, jurors, prosecutors and
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witnesses using their discretion to mitigate the law.19 The reforms that swept away the
‘bloody code’ in the 1830s were intended to eradicate these practices. According to
Lord John Russell, the aim was to ‘make the law in accordance with the feelings of
the public at large and with the opinions of the judges who were now charged with the
administration of it.’20 Offences could be defined and applied with certainty and
punishment graded according to the magnitude of the offence. Trial participants
would have no reluctance to enforce a substantially mitigated law in its full rigour.
The goal, in the words of one leading historian, was to ‘rout the personal’ from the
courtroom.21
The opponents of capital punishment presented their case in pragmatic terms:
the law had to be mitigated to ensure an effective criminal justice system in the face
of rising crime. More ambitiously, reformers argued that if it was made more certain
the law could be used to shape behaviour. Sir James Mackintosh, the leader of the
reform movement in the 1820s, stated that the law would become ‘the school of
public discipline … and [be] pure from every taint of passion or partiality.’22
Impersonal and predictable laws would provide people with clear moral guidance,
teaching them that criminal behaviour would be detected, prosecuted and punished.
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At a time of social upheaval and rising crime, the law could be used to foster qualities
of discipline and restraint amongst the populace.
These were the terms in which the reforms were presented. The subsequent
collapse of the capital laws in the 1830s has been viewed as a triumph for the
reformers’ vision of justice, the point at which the old, discretionary model of justice
finally gave way to a new system based on certainty and proportionality.23 Beattie, for
example, states that by the third decade of the nineteenth century:

A system of justice that had been intensely personal and concerned with the
particular attributes of offenders and that had conceived of punishment as a
means of deterring others by bloody example was giving way to a system of
administration that came to emphasize equality and uniformity of treatment as
ideals and that thought of punishment as reformative.24

Historians have contended that this newly centralised, homogenised criminal justice
system became an important tool of social policy in the Victorian period, a means of
shaping moral character or establishing social control.25 These interpretations have
tended to focus on the reforms of policing and punishment but a similar
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transformation has been detected in the trial. Wiener asserts that in the first half of the
nineteenth century, there was a ‘move from a series of expressive, semipersonal
confrontations, personally directed by an involved judge and with highly variable
results, to a more restrained, rule-governed, predictable, depersonalised process.’26
Trials for felonious assault provide evidence that undermines the view that the
form and function of the criminal law were transformed in the period 1803-1861. The
trials involved exactly the sort of undisciplined and passionate conduct that reformers
sought to control by means of a more certain process. If the law was to become an
effective weapon in the civilising offensive, it had to suppress drunken violence or
assaults committed in the ‘heat of blood’ with a new degree of uniformity. Yet the
trials also provided space for the older, customary mentality towards violence to
express itself. Jurors, prosecutors and witnesses continued to express the lenience that
had characterised the eighteenth-century approach to non-fatal violence. Much
depended on the extent to which judges were willing to expand legal definitions to
control the juries’ discretion in deciding upon a verdict. Wiener suggests that
nineteenth-century judges imposed increasingly strict controls on juries in murder
trials and developed legal tests that narrowed the grounds of excuse. They targeted the
defences of provocation and intoxication in their drive to inculcate restraint in ‘men of
blood’ and use the criminal law to educate people on the virtues of self-discipline.27
Some of the patterns and concerns that Wiener identifies in relation to homicide are
evident in trials for serious assault, but the persistence of older discretionary forms of
justice resulted in the emergence of a much more inconsistent picture.
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II. LAW AND PRACTICE 1803-1837

The impetus for a change in approach towards non-fatal violence came from Ireland.
Following the 1801 Act of Union, an Irish penal statute came up for renewal in the
British Parliament that made the offence of ‘chalking’, the practice of cutting and
stabbing with intent to murder, rob or maim, a capital felony.28 When the bill reached
the House of Lords, Lord Ellenborough questioned why it should not apply to
England as well as Ireland and proposed to prepare a new bill that extended to the
whole of the realm.29 The bill that he introduced less than two weeks later contained a
range of highly specific offences.30 The most significant of these for present purposes
was that which made it an offence to ‘unlawfully and maliciously shoot at’ or to ‘stab
or cut’ any person with intent ‘to murder, or rob, or to maim, disfigure or disable’ or
‘to do some grievous bodily harm’. This was a capital felony but, in order to convict,
the court had to be satisfied that had death ensued the crime would have amounted to
murder.31 In the words of one judge, the Act aimed to catch offenders who were
‘morally guilty of murder’.32 The effect of the provision was to punish attempted
28
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murder but, as murder was defined much more broadly than it is today, the scope of
the offence was potentially quite wide.33
The judges praised the ‘wholesome act’34, which immediately generated a
steady stream of prosecutions, convictions and executions. The number of committals
was small but rose gradually from an average of around 40 per year in the 1810s to
just below 70 in the 1820s to around 120 in the 1830s. These increases were in line
with the general rise in criminal prosecutions in this period.35 The conviction rate was
relatively low however: in the 1810s and the 1820s an average of 30% of those
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committed were convicted, in the period 1830-1837 the figure was 40%.36 The new
Act claimed a steady stream of scaffold victims but the numbers executed annually
were small, only reaching double figures in 1817 and 1829. 37
Serious assaults involving weapons, particularly knives, generated public
unease at the beginning of the nineteenth century. Judicial statements to the grand
jury at the start of sessions and in trials reflected these broader concerns. Initially the
use of the knife was dismissed as a foreign innovation, alien to the fair-minded
Englishman. As the century wore on, judges frequently remarked upon how the
practice had spread to the natives. In 1819 Best J was ‘very sorry to say that a very
unfortunate change had taken place in the manners of the lower classes. They too
frequently made use of knives … [t]his was a foreign introduction: formerly when a
challenge was given, if either of the parties had a knife in his hand he threw it
away’.38 In the 1820s and 1830s, judges increasingly commented on the presence of
crimes of stabbing or wounding in the assize calendar.39
36
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These judicial statements were a longstanding feature of English criminal
justice. Judges used their address to the grand jury or their sentencing speeches to
reflect upon the state of crime in a particular locality. Non-fatal violence took its place
alongside other crimes that occasionally needed to be suppressed. Yet, as with other
crimes, these broad statements of concern were not matched by a determination to
apply the law severely or uniformly. On the contrary, one of the reasons for the low
conviction rate in cases of serious assault was the restrictive interpretation placed on
Lord Ellenborough’s Act by the judges. In line with contemporary practice they
interpreted the Act literally and narrowly. A number of points had to be reserved for
the consideration of the twelve judges, many of which concerned the kind of weapon
that could be considered a cutting or stabbing instrument or the sort of wound that
would suffice to found an indictment.
The judges drew fine distinctions and made little attempt to articulate
principles that extended beyond the case before them. For example in the first few
years of the Act’s operation, the twelve judges decided, having examined the
instrument in question, that a clothes iron, although not designed as a cutting
instrument, was sharp enough to be capable of cutting.40 They also determined that
the claw part of a hammer was a cutting instrument for the purposes of the Act.41 In
contrast, wounds inflicted with an iron bar or the blunt part of an adze were deemed
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not to fall within the statute.42 The judges insisted further that the stab or cut must
have inflicted an incised wound. Thus Bayley J ruled that an assault with a cavalry
sword that was in its scabbard, which inflicted a lacerated wound on the victim’s head
that bled considerably, did not fall within the statute.43 The judges were also very
strict in their construction of the indictment. In one case they overturned a conviction
where the indictment charged the prisoner with ‘cutting’, but in evidence it appeared
that the assault was more accurately characterised as ‘stabbing’.44
This approach reflected the judicial concern to interpret penal statutes as
narrowly as possible in the context of a system containing over 200, highly specific,
capital offences. The judges’ entrenched attitude could sometimes defeat the
intentions of Parliament. In 1828, Lord Lansdowne’s Act sought to expand the scope
of the offence under Lord Ellenborough’s Act. Attempts to murder by drowning,
suffocating or strangling were made capital offences; more significantly, the
legislature introduced the word ‘wound’ in order to alleviate the difficulties
experienced in interpreting the words ‘stab’ and ‘cut’.45 It was prompted to act by a
42
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recent Old Bailey case where an offender had committed a very serious assault on his
victim using a bat. The Home Secretary, Robert Peel, spoke of the need to expand the
offence to include assaults where a contused wound was inflicted with a blunt
instrument.46 Legal opinion was not convinced of the wisdom of the change. The Law
Magazine thought the remedy worse than the disease and suggested that it exposed
those caught up in affrays to prosecution on a capital charge.47
Judges were also suspicious. Alderson B commented that ‘[t]he former
enactments on this subject were confined to cutting instruments, and perhaps wisely,
but now the matter is much more vague, and cases ought therefore to be watched
carefully’.48 In 1830, the twelve judges ruled that a particularly violent assault with an
iron bar, which broke the victim’s collarbone but did not break his skin, did not fall
within the statute.49 The fact that Parliament, when extending the offence to Ireland in
… stab, cut or wound’ any person with intent ‘to maim, disfigure or disable’ or ‘to do
some other grievous bodily harm’ provided that it would have been murder if death
had ensued. The Act became known as Lord Lansdowne’s Act because Lansdowne
had been Home Secretary during the initial stages of the bill’s passage through
Parliament, but Peel was its chief architect.
46
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1829, explicitly enacted that the wound could be contused and be inflicted by a blunt
instrument is a further indication of the difficulties that the legislature and the courts
had in co-ordinating an approach to this issue.50
The judges’ particularity with regard to the nature of the act and wound
required for the offence of felonious assault contrasts sharply with their attitude
towards the fault requirements for the crime. Judges were notoriously reluctant to
articulate general principles of fault liability in the early nineteenth century. It was in
this area that the jury employed its discretion to mitigate the law. According to the
leading writer on evidence, the question of ‘whether the act was done by the prisoner
with the particular intention … is, as in other cases of specific malice and intention, a
question for the jury.’ Its inference on this point should depend upon ‘the situation of
the parties, the conduct and declaration of the prisoner, and, above all, on the nature
and extent of the violence and injurious means he has employed to effect his object.’51
The jurors could exercise their discretion by acquitting completely, or convicting on a
reduced charge by finding that the offender only intended grievous bodily harm and
not death.
Intention, either to kill, to disable or to cause grievous bodily harm, and
malice were the two key requirements under Lords Ellenborough’s and Lansdowne’s
Acts but they were not clearly defined or differentiated in this period. Foster’s
description of malice as ‘a heart regardless of social duty and fatally bent upon
mischief’ served as a definition of sorts.52 When interpreting intention, as Smith
50
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notes, judicial observations ‘demonstrated practically no inclination to move legal
analysis beyond the specific circumstances in question.’53 The concepts of malice and
intention were sufficiently flexible to allow both judge and jury to shape outcomes
according to their own view of the case. They worked together to delineate the bounds
of acceptable conduct.
Premeditated, cold-blooded assaults were the most likely to result in a
conviction. When Launcelot Boniface shot his landlord in the face at point blank
range because of a pre-existing grievance, although the landlord survived, the
intention to kill was clear and the judge directed the jury to convict.54 Similarly, when
David Owen silently set about attacking his brother-in-law’s family with a knife,
having previously expressed a desire to kill them, he was convicted and sentenced to
death.55 In the case of Edward Fisher, who was found guilty of a premeditated
stabbing, the judge warned that the courts ‘never overlooked cases like the present but
always visited them with capital punishment.’56
These cases of very deliberate attempts at murder clearly satisfied the
requirements of malice and intention, but in other situations one or both were absent.
Judges did not always insist on the evidential rule that a man was presumed to have
intended the necessary consequences of his actions. In 1826, Thomas Mason was
caught stealing from the prosecutor’s shed. In order to effect his escape, Mason
stabbed the prosecutor. The indictment charged Mason under Lord Ellenborough’s
Act, but Park J instructed the jury that if it thought that Mason’s only intention was to
53
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commit the theft, it should acquit him of the stabbing offence under Ellenborough’s
Act, which it duly did.57 In 1814, one judge stopped a case in which the prisoners had
assaulted the members of a press gang with a cutlass, stating that despite the
‘outrageous assault’, there did not seem to be any ‘serious intention to commit a
felony.’58 The judge seems to have used intention in a very vague sense to justify his
view that the case was not serious enough to warrant a felony conviction.
The judges made little attempt in these cases to define intention with precision
or to distinguish it from motive.59 The jury exploited this ambiguity and often
mitigated the law with a finding that there was not the felonious intent. Whilst the
usual blank verdict masks the jury’s reasons in the majority of cases, there are
instances where the jury returned a detailed verdict. Joseph Whiteley was acquitted in
1829 when the jury returned a verdict of ‘cutting and maiming but not with intent to
kill’.60 The verdict of guilty of the act, but not with the requisite intent, was quite
common and, because it resulted in an acquittal, sometimes produced conflict
between the judge and jury. Following one such verdict of guilty but not with the
requisite intent, the judge expressed his disapproval, commenting that ‘you find that
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the prisoner cut the prosecutor for his own amusement, for such is the effect of your
verdict.’61 These cases seemed to have been determined by the jury’s moral
evaluation of the prisoner’s motive in making the assault. There is some evidence of
judicial dissatisfaction with the mitigating practices but there was no consistent effort
by the judges to restrict the jury’s discretion. As a result, intention remained a very
malleable concept.
Malice was the other key component of liability and it gave even greater scope
for a discriminating application of the law. Until 1837, the link with murder meant
that factors that would have reduced murder to manslaughter had the effect of
excluding all liability for felonious assaults. Thus if, for example, a prisoner could
demonstrate that there was provocation, he would escape liability. The boundary
between murder and manslaughter was notoriously difficult to locate and the
vagueness in the law of homicide transposed itself to the law of serious assaults.62 In
1823, Park J warned in his address to the grand jury that Lord Ellenborough’s Act
was not to be used ‘whenever quarrels arose in the heat of the moment, as they were
almost daily doing, amongst the inferior classes of the people.’ Park explained that the
judge would put a stop to trials where malice was negated, but only in the clearest
cases; otherwise the issue would be left to the jury.63
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The effect of this policy was to exclude from the ambit of the crime any
assault that was committed in ‘the heat of blood’. For example, in 1826 Elizabeth
Nash stabbed Elizabeth Cripps in the face several times inflicting severe wounds.
Once it was established in evidence that there had been a quarrel and that both parties
were ‘in a passion’, Burrough J ruled that the case should have been prosecuted as a
common assault and directed an acquittal.64 In Nottingham in 1829, John Ashwell,
stabbed his victim 7 times in the arm and once over the eyebrow. The prisoner was
drunk and had been making noise in the street; the prosecutor had unwisely asked him
to desist. The judge considered that it would only have been manslaughter had death
ensued on the grounds that the knife had been open in his hand when he received the
provocation and he had acted as a result of momentary excitement.65
Juries consistently acquitted prisoners who committed their assault during the
course of a fight. It was very common for prisoners to allege that at the time that they
were provoked they had been eating and had forgotten that they were holding a knife.
There are sufficiently numerous examples of this description to suggest that it served
as a convenient fiction for juries concerned to acquit. 66 In 1817, John Clifton’s
defence on a charge of stabbing was that he had been holding a cheese knife and his
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victim had run his head against it. The jury acquitted despite the fact that the alleged
provocative act had taken place five minutes prior to the stabbing.67
Judges were willing to allow juries to exploit the vagueness of the concept of
malice to incorporate their own standards into the law and made little effort to refine
the legal meaning of the term. The contrast between the jury’s standards and those
expressed in the formal law is particularly striking when considering the effect of
intoxication on criminal liability. The conventional view amongst contemporary legal
writers was that drunkenness was an aggravating rather than a mitigating factor.68
This view did not reflect trial practice. Rabin has established that drunkenness was
consistently used in the eighteenth century as a mitigating factor, whilst Wiener has
demonstrated that in murder trials drunkenness operated broadly as an excuse until
the Victorian judges came to narrow its scope.69 In trials for serious assaults in the
period 1803-1837, drunkenness operated as a mitigating factor, despite occasional
judicial statements to the contrary. Juries were generally sympathetic to the excuse
and the amorphous concept of malice allowed them to take it into account.
Furthermore it relieved the judges from exploring the issue too deeply or from
articulating a rationale for why drunkenness might excuse a prisoner.
If there were no clear rules defining the effect of drunkenness on criminal
liability, there were certain working practices. One critical factor appears to have been
the question of motive. In the absence of a motive, it was difficult to infer malice or
intent. As one drunken defendant pleaded in 1804, ‘I cannot see what intent I could
67
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have in doing it’.70 Drunkenness was closely linked to the questions of self-control
and the ‘heat of blood’. If it was demonstrated that a prisoner had been provoked and
was intoxicated at the time, and there was no further evidence of malice, an acquittal
was the most likely result. In 1826 an Old Bailey jury acquitted Henry Baker who had
stabbed two people outside a pub whilst very drunk. Under cross-examination, neither
victim was able to suggest any motive, one stating that he could have ‘had no spite
against me’, the other commenting that the prisoner appeared to strike at random.71
Drunkenness was consistently put forward as an explanation for assaults. In
the case of Edward Sweetham, accused of stabbing a policeman, the arresting officer
claimed that the prisoner was sober when he was taken but subsequently feigned
drunkenness in order to mitigate his offence. The prisoner’s counsel suggested that
the prisoner was drunk and his whole defence was that: ‘If I did it, it was under the
influence of drink - I was not aware that I had done it till I was told of it in the
morning; I was drinking all that day.’ In this case the defence was unsuccessful, but
all the participants seemed to have accepted the fact that, if established, drunkenness
would have diminished the offence.72
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There is little indication that judges were very concerned to use the law to
suppress drunkenness in this period. They appeared to make little attempt to prevent
its use as a defence or to direct the jury to ignore it as a factor. Defence counsel
routinely based entire defences around the plea of drunkenness.73 Judges were, at the
very least, tacitly complicit in allowing drunkenness to operate as a defence. The
reasons why it was allowed to mitigate the offence varied. Occasionally it would
demonstrate a lack of premeditation, sometimes a defendant would allege that his
drunkenness had rendered him more excitable, hence more easily provoked, and in
other cases, like Sweetham’s, the prisoner alleged that his intoxicated state rendered
him totally unaware of what he was doing. These developments and discussions came
at a time when judges in reserved cases and treatise writers provided only a very
rudimentary treatment of the effects of intoxication on criminal liability. 74 The trial
practices were clearly recognisable and they often foreshadowed later developments
in legal doctrine, but the vague concept of malice and the discretionary nature of the
trial meant that they were not always followed and the principles were not articulated.
To summarise, trials for serious assaults in the period 1803-1837 were typical
of the discretionary mode of justice characteristic of the ‘bloody code’ era. The
severity of the law was mitigated by the narrow judicial statutory interpretation of the
offence and the broad scope left to judge and jury to determine fault liability. The
extent of this discretion rendered the law unpredictable, but certain patterns are
evident. Premeditated assaults committed with dangerous weapons were likely to
73
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result in a conviction, whereas an acquittal was more likely in cases of assaults
committed in the heat of blood, whilst drunk, or in circumstances where motive was
deemed an exculpatory factor.

IV. REFORMING THE LAW

In the 1830s the legislature set about dismantling England’s ‘bloody code’. Piecemeal
reform gave way to a series of sweeping measures that removed the death penalty
from the vast majority of felonies. Lord John Russell introduced the Offences against
the Person Bill in 1837 that, amongst other changes, redefined the law relating to
serious assault. The bill was part of a wider package of measures that arose from the
Royal Commission on the Criminal Law’s Second Report in 1836 and which sought
to reduce the number of capital offences.75 Russell relied upon the practical
difficulties experienced in the application of the law when presenting the bill to
Parliament. He specifically criticised the requirement that an instrument of some kind
be used and that it inflict an incised wound. He referred to an Old Bailey case where
an offender who had bitten off the tip of a policeman’s finger had his conviction
quashed because he had not used an instrument and to a Somerset case in which a
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brutal assault with a poker by a husband on his wife did not result in any incised
wounds and hence fell outside the statute.76
The Act that resulted wrought a fundamental change in the structure of the law
relating to non-fatal offences against the person.77 It divided the offences created by
Lord Ellenborough’s Act and modified in 1828 into three parts. Section 2 made it a
capital offence to ‘poison, … stab, cut or wound or … by any means whatsoever
cause to any person any bodily injury dangerous to life with intent … to commit
murder’. Section 3 created an offence of attempting to ‘poison’, ‘shoot’, ‘drown’,
‘suffocate’ or ‘strangle’ any person with intent ‘to commit murder’ where no bodily
injury was effected. Section 4 made it a felony to ‘shoot’, ‘stab, cut or wound’ any
person with intent ‘to maim, disfigure or disable’ or ‘to do grievous bodily harm’. The
penalty for offences under sections 3 and 4 was transportation for at least 15 years or
imprisonment for up to three years. Crucially, the Act omitted the proviso requiring
liability for murder if death had ensued. Whilst sections 2 and 3 were still defined as
attempted murder, under section 4 a defendant could be convicted of felonious assault
in circumstances where he would not have been liable for murder if death had ensued.
Section 2 aimed to expand the offence of attempted murder by making provision for
assaults committed by ‘any means’, but section 4 retained the wording from Lord
Lansdowne’s Act.
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The new Act fitted the reformers’ objective of securing more certainty in the
law through a clearer division of offences, with the death penalty being reserved for
the offence of attempted murder defined in section 2. When introducing the bill, Lord
John Russell noted that it was notorious that judges and juries were disposed to soften
the application of the law in capital cases.78 The objective of increasing the certainty
of the law was undermined however by section 11 of the Act, which permitted the
jury to convict the offender of a common assault if a felony charge for any of the
offences against the person created by the Act was not made out. In that event the
offender could be punished for up to three years in prison.79 The reason for this
section was entirely pragmatic. As the Royal Commission had noted, much
inconvenience had resulted from the previous law, where a fresh prosecution for
common assault had to be brought following an acquittal on the felony charge.80 The
result of the change was that juries gained a critical discretionary power. They were
not afraid to use it and frequently returned partial verdicts in the 1840s and 1850s.
Indeed, they employed this power so often that one judge directed a jury in 1850 that
‘it was not because the statute allowed that course that it should always be adopted by
a jury’.81
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In 1851 Lord Campbell’s Act interposed a new misdemeanour that was
defined as the unlawful and malicious infliction of grievous bodily harm with or
without any weapon, or the unlawful stabbing, cutting or wounding of any person.
The Act specified that it was open to juries to convict of this misdemeanour, which
became known as unlawful wounding, if they were not satisfied of the felony.82 In
effect, the new offence supplanted common assault to catch offenders acquitted of
felony and was punishable with a maximum of 3 years, with or without hard labour. A
further Act of 1851 specifically repealed section 11 of the 1837 Act, which had
allowed for the jury to convict on the reduced charge of common assault owing to the
‘great difficulties’ that had arisen from it. 83
The 1837 and 1851 Acts created a greater range of offences and prosecuting
options. In practice the non-capital offence of stabbing, cutting or wounding with
intent to cause grievous bodily harm was the most commonly prosecuted offence. In
the period 1838-1861 the average number of prosecutions per year under section 2
was 18, under section 3 it was 16 and under section 4 it was 212.84 The total number
of prosecutions fluctuated in the period in patterns that reflected public concerns over
Partial verdicts were a well-established means of mitigating the law during the era of
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the problems of violence.85 The conviction rate for the capital offence of attempted
murder remained at an average of around 40%, which was about the same as in the
period 1830-1837.86 The conviction rate for offences under section 4 rose to around
60% in the period until 1861.87 This rise can probably be explained by the fact that it
was open to the jury, under the new law, to convict on the reduced charge of assault
or, from 1851, unlawful wounding where previously it would have acquitted.
The number of executions dropped off dramatically. In the period before the
death penalty for attempted murder was finally abolished in 1861, only five of those
convicted were executed. In all of the five cases there was very clear evidence of
premeditation and an intention to kill.88 These were the only executions for felonies
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other than murder after 1837, which suggests that attempted murder, most forms of
which had not even been felonious before 1803, had come to be viewed as second
only to murder in the hierarchy of felonies. 89 On the statute book at least, the criminal
law’s priorities shifted fundamentally in the 1830s. Violent offences came to be seen
as a greater threat to society than property offences.
Fears that had been articulated in the first part of the nineteenth century about
disorder, unruliness and violence and the dangers intrinsic in the large urban classes
intensified in the Victorian period.90 There is no doubt that judges shared the broader
public concerns regarding the problem of non-fatal, violent crime in the 1840s and
1850s. It became more common for judges, in their addresses to grand juries, their
summing-ups and their sentencing speeches, to comment on the rise in violent crime
and in particular the increase in the number of stabbings amongst the inferior classes.
Sentencing two offenders to 21 years’ transportation in 1841, Coleridge J stated:

It is because the use of the knife has become so frequent that it is absolutely
necessary to visit this offence with severe punishment. Now-a-days the instant
a man finds that he has a little the worst of an encounter, out comes the knife
and he plunges it into the body of his antagonist. I must make a severe
89
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example of both of you, in order to prevent other persons having recourse to
the same deadly instrument.91

These frequent statements notwithstanding, judicial attitudes towards statutory
interpretation and the fault requirements did not change quickly. Conditions were
little better for judicial development of law in the 1840s and 1850s than they had been
previously, despite the establishment of the Court for Crown Cases Reserved in
1848.92 This change merely placed the old informal proceedings in which the judges
considered points reserved by the trial judge on an official footing. The new court had
a very limited role; its caseload remained small throughout the nineteenth century and
it did not form an effective court of review.93
Many of the cases that came before the Court for Crown Cases Reserved
continued to concern points relating to the nature of the wound or the mode in which
it was inflicted, despite the fact that one of key aims of the 1837 statute, according to
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Lord John Russell, was to prevent acquittals on such technical grounds.94 The
retention of the wording of the 1828 Act in section 4 of the 1837 Act meant that this
aim was only imperfectly realised. The judges, after initially insisting on the need for
a weapon, gradually relaxed this requirement in the 1840s and 1850s.95 In other areas
the judicial practice of construing the offence restrictively continued. The definition
of a wound remained very narrow so as to include only those injuries in which the
skin was broken.96 Technical flaws in the indictment could also sometimes avail an
offender. In one 1844 case where a defence counsel pointed out that it was not clear
from the indictment whether the prisoner or the prosecutor was charged, the judge
directed an acquittal as the case was ‘slight’.97

V. LAW AND PRACTICE 1837-1861
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The judges’ continued disinclination to set out principles of fault liability in reserved
cases meant that legal development continued to take place at the trial. The improved
system of law reporting and the plethora of legal treatises that were established by the
mid-nineteenth century, together with the increased presence of lawyers, improved
the quality of legal discussion in the courtroom.98 Nonetheless it would be misleading
to focus on these factors at the expense of other features of the felony trial, which
were of a much older pedigree. The jury remained at the centre of proceedings and,
crucially, continued to mitigate the law by returning partial verdicts. Judges were
unable and often unwilling to prevent juries from exercising their discretion, but they
became concerned to limit it in certain areas. As a result the harmonious working
relationship between judge and jury that had been such a feature of the ‘bloody code’
era came under strain.99
The increased presence of defence counsel, who by this point had full rights to
conduct the defence and address speeches to the jury, exacerbated this tension.100
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They were more likely to seek to gain an acquittal or partial verdict by exploiting the
jurors’ sympathies than by using technical, legal arguments. Generally, jurors
continued to be more sympathetic than judges to the plight of the accused and they
were not afraid to defy the judge if necessary. In one of the first cases after the 1837
Act, Edward Mills was charged with stabbing with intent to cause grievous bodily
harm. Lord Denman summed up in clear terms, stating that it would have been
murder had death ensued and that if claims for money were always enforced with a
‘butcher’s steel the community would be continually in danger.’ The jury ignored this
direction and convicted Mills of a common assault only.101
Following the 1837 Act the focus of inquiry at trial became the prisoner’s
intention. In purely legal terms, the critical factor underlying the shift in focus was the
omission of the proviso requiring the court to be satisfied that the prisoner would have
been guilty of murder had death ensued.102 Factors that would have negated malice
previously by reducing murder to manslaughter were no longer determinative. In
1843 Cresswell J told the jury that ‘[i]f the act was done unlawfully and maliciously,
that is, without lawful excuse, and intentionally, it is enough. Maliciously does not
mean with premeditated malice, as in murder; an intention to do the mischief
Defence Counsel and the English Criminal Trial in the Eighteenth and Nineteenth
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unlawfully will satisfy the statute.’103 The key issue in Cresswell’s formulation was
intention. Theoretically this had the potential to widen the scope of the offence under
section 4 of the 1837 Act because the jury only had to be satisfied that the offender
had the requisite intent. Factors relevant to the question of malice did not disappear
however; instead, their influence came to be measured solely with reference to the
question of intention, which had important implications for legal development.
This process of development continued to be shaped by the interaction of
judge, jury and, increasingly, prosecution and defence counsel. There was still a broad
measure of agreement between the trial participants on what would constitute a
felony, thus cold-blooded, premeditated assaults usually resulted in a conviction.
Where injuries were inflicted in the course of a fight, judges and juries continued to
mitigate the law in similar ways to before the 1837 Act. Both judge and jury viewed
fighting as an acceptable mode of settling quarrels; the question of whether the
conduct was criminal depended upon the degree of violence that had been used. In
1844, following a dispute in a pub, Leonard Aldis stabbed his opponent a number of
times, inflicting relatively minor injuries to the victim’s face and hands. His defence
counsel suggested that the incident was too trifling to warrant a felony conviction.
The judge disagreed, commenting that the quarrel was not of a kind that required
weapons beyond that which nature had provided. Nonetheless, the jury convicted
Aldis on the reduced charge of common assault.104 In contrast, following a similar
dispute in 1851, Lord Campbell directed the jury to return a verdict for common
assault. When sentencing he commented that a ‘little recreation was quite proper, and
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perhaps a slight elevation was not to be found fault with, but persons must not have
recourse to the knife.’105
Defence counsel consistently argued that where there was evidence of
provocation or passion the felonious intent could not be made out and juries
consistently returned partial verdicts in such cases. Some judges appeared to share
this view. In 1856, John Weavers stabbed his wife in the neck following an argument
over money. Erle J told the jury not to assume that because the wound was in such a
dangerous place the offender must have had the felonious intent, but to ‘consider
whether or not it was impossible that the prisoner who was then eating his supper,
being put much out of temper used the knife, without any precise intent in his mind at
the moment he did so.’106 He then suggested that the act was certainly unlawful and
the jury took the hint, convicting on the reduced charge. In the case of Frederick Swan
Todd in 1858, the heavily indebted prisoner went to the office of his solicitor who
was one of his creditors and stabbed him four or five times in the head and the neck.
Todd’s counsel argued that he was in too excited a state to form the requisite intent.
Martin B directed the jury that if it believed the prisoner to have acted in a ‘moment
of violent passion’ it should convict of unlawful wounding, which it duly did.107
These cases suggest that intention continued to be associated with a coolly
deliberate act on the part of the offender, and not something that was done rashly in
the heat of blood. If the judges made little attempt to control the jury’s discretion in
this area, they made more of an effort where intoxication was a factor. It continued to
be used as a defence and juries routinely returned partial verdicts where it appeared
105

The Times, 17 July 1851, 7 col.d, James Gilbert.

106

The Times, 12 Dec. 1856, 9 col.f.

107

The Times, 2 Aug. 1858, 11 col.a.

36

that the offender was drunk.108 In cases of drunken pub fights a felony conviction
remained very unlikely. Indeed, in 1858 Pollock CB was moved to complain that too
many such cases were being prosecuted as felonies. He stated that ‘all cases where the
use of a knife had arisen in a mere drunken squabble and where there was clearly no
intent upon the part of the prisoner (at the time most probably in a state of
intoxication) to inflict ‘grievous bodily harm’’ should be dealt with as
misdemeanours.109
In other contexts the judges increasingly articulated their disapproval of
drunken behaviour and sought to limit its mitigating effect. They became particularly
concerned with the problem of violence against women.110 When Nicholas Foster
tried to cut his wife’s throat when she refused to cook eggs for him, his defence was
that he had been drunk and must have wounded her accidentally. The jury acquitted
him of assault with intent to murder but immediately convicted him of assault with
intent to cause grievous bodily harm. Gurney B sentenced him to fifteen years’
transportation and commented that if ‘persons would pass a life of profligacy and
spend their money in drink, when they committed such desperate crimes they must
take the consequences. It was absolutely necessary in order to put an end to the use of
the knife to visit such offences with serious punishment.’111
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The judges’ concern with the problem of drunkenness sometimes brought
them into conflict with the jury. In the case of Seth Rolfe, the prosecutor and prisoner
had been drinking heavily at a gathering to celebrate the end of the lambing season.
The prosecutor fell asleep but awoke to find the prisoner pummelling him. A fight
ensued, following which the prosecutor found himself stabbed in his side. The
defence counsel suggested to the jury that the prisoner was too drunk to form the
felonious intent. Coleridge J thoroughly disapproved of this suggestion. He directed
the jury to ignore it and commented that ‘[i]t ought to be universally known that
drunkenness formed no excuse for the commission of crime. That which in
drunkenness voluntarily brought on, a man committed, he must answer for when
sober.’ The jury returned a verdict of common assault, giving as its reason the fact
that his drunkenness rendered it ‘improbable’ that he had in his mind the felonious
intent charged in the indictment. Coleridge expressed his disapproval and imposed the
relatively harsh sentence of 15 months’ imprisonment with hard labour.112
Rolfe’s case furnishes a very good example of the changing dynamic in the
courtroom. The prisoner’s lawyer exploited the jury’s sympathy with the prisoner and
the judge was unable to prevent intoxication operating as a mitigating factor.
Moreover the jury expressed its reasoning in terms that were legally significant. It
concluded, following the defence counsel’s prompt, that the prisoner did not have any
felonious intent because he was drunk. Prior to the 1837 Act, the precise effect of
drunkenness on liability remained vague because of the requirement of malice. The
removal of malice meant that the effect of drunkenness on intention had to be
articulated. The judges were concerned to reduce its effect, but they could not ignore
the fact that juries consistently returned partial verdicts on the basis that the offender
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lacked felonious intent. Prisoners’ counsel routinely urged drunkenness as a defence.
For example in the case of Charles Durden in February 1851, the prisoner’s counsel
suggested that the jury should reduce the charge to a common assault on the basis that
the prisoner was ‘too drunk to know what he was doing’.113
Ultimately the judiciary had little choice but to recognise the defence. In the
leading case of Cruse Patteson J had acknowledged that a ‘person may be so drunk as
to be utterly unable to form any intention.’114 Alderson B stopped a felony
prosecution in 1847 and directed a verdict of common assault when it was established
that the prisoner was ‘greatly intoxicated’. He commented that ‘although intoxication
could not be allowed as an excuse for an unlawful act yet it might well furnish a test
of the intention by which that act was done.’115 This legal development was driven by
trial practice, by jurors rather than judges. It did not arise out of a concern to develop
clear legal doctrine, nor did it reflect a softening of judicial attitudes.116 The judges
recognised an existing mitigating practice and articulated a rule of law to describe it.
Evidence from the trials in the period 1837-1861 suggests that discretion, and
specifically the jury’s discretion to return partial verdicts, continued to be highly
influential, notwithstanding the practical abolition of the death penalty for felonious
assault. The judges made some attempt to control this discretion, especially in the area
of intoxication, but juries, often prompted by defence counsel, still routinely acquitted
drunken or passionate offenders of the felony. The question arises then as to why the
judges did not make a concerted attempt to narrow these grounds as Wiener has
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argued that they did in relation to the law of homicide and wife killing in particular.
Wiener does not suggest that the judges had a sudden change of approach and accepts
that, even at the end of the century, many acts of violence were treated leniently.
Nonetheless, even if there was no consistent policy, he detects a ‘clear trend towards
increasingly severe legal treatment’.117
Assaults were less serious than homicide in their consequences and judges had
no desire to stop people fighting altogether, on the contrary they recognised it as a
legitimate means of settling disputes provided it was done fairly; judges often shared
the juries’ view that drunkenness or ‘heat of blood’ should mitigate the offence. But
there is another, more fundamental, reason to explain the judicial reticence to develop
new rules of law to control the jury’s discretion: where they did not share the jury’s
view of a case, as long as the jury convicted of at least the minor offence, judges
could reflect their own perspective in the sentence.
Judicial discretion as to sentence had been central to the debates over the
‘bloody code’ in the 1820s and 1830s but it survived the reforms that swept away the
capital statutes.118 Judges could sentence offenders to anything from one day’s to
three years’ imprisonment for the felony or the misdemeanour with the possibility of
transportation for a minimum of 15 years and a maximum of life for the felony.119
The cases most likely to attract the most severe sentence of transportation were the
cases of premeditated violence that judge and jury were likely to agree should result
117

118

Wiener Men of Blood, 270.
On the importance of judicial discretion to the question of criminal law reform, see

McGowen, “The Image of Justice”, passim.
119

This sentencing discretion applied for the charges brought under sections 3 and 4

of the 1837 Act. See above n. 77.

40

in a felony conviction. In many of the cases involving heat of blood or intoxication,
where judge and jury might disagree, the judge was unlikely to wish to sentence the
offender to more than the three years’ imprisonment allowed for the misdemeanour.
Judges acknowledged the effect of the sentencing discretion. In the case of
David Orpe in 1858, the judge explicitly referred to his sentencing discretion as a
reason for the prosecuting counsel not to pursue the felony charge.120 In an 1844 case,
Parke B commented that the jury had taken a merciful view by convicting on the
reduced charge of common assault, but that the sentence of 6 months would probably
have been the same in the event of a felony conviction.121 This sentencing flexibility
meant that judges had little cause to distinguish sharply between the felony and the
misdemeanour.
The flexibility and discretion also meant that there was very little consistency
in judicial punishments. The lack of a court of review capable of adjusting sentences
or setting down guidelines meant that the matter was entirely one for the judge. Such
patterns as are discernible relate to the judges’ overriding aim of deterrence. One
judge, sentencing a boy of 16 to a two-year term of imprisonment for stabbing, said
that ‘if he had reason to believe that the practice was frequent in that neighbourhood
he should certainly have sentenced the prisoner to transportation.’122
Certain types of assault also drew heavy sentences. Clear cases of attempted
murder, especially those involving female victims, were increasingly cracked down
upon. Jeremiah Sullivan was sentenced to 20 years’ transportation for assaulting his
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wife with intent to murder her.123 Following a particularly violent assault on a woman
in 1855, Martin B expressed surprise that the justices did not send more such ‘brutal
outrages’ up before the judges as he ‘wished it to be well known that if convicted
before the judges, they had come to the determination of passing the fullest sentence
allowed them by law, in the hope by making an example to deter others from similar
acts of brutality.’ He sentenced the offender to transportation for life.124 The judges’
concern to suppress violence against women was not always shared by juries. In 1859
a jury returned a guilty verdict on the reduced charge of unlawful wounding on
Francis Hopwood, despite the fact that he had attacked his wife with a knife and very
deliberately attempted to cut her throat. Willes J commented on the leniency, and said
that he would have been transported for life for the felony, and instead sentenced the
offender to two years’ imprisonment with hard labour.125
Judges did not always back up their condemnation of the use of a knife with
harsh sentences. For example, James Chester was convicted of common assault in
1844, having inflicted some very serious stab wounds on his victim in the course of a
street fight. Patteson J strongly condemned the use of the knife and suggested that the
prisoner should have used an opportunity to get away. He only imposed a sentence of
6 months’ imprisonment however, the leniency of which created a ‘marked sensation’
in the court.126 A few years earlier a leader comment in The Times had criticised
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Patteson’s erratic sentencing, comparing a 6-month sentence for an assault with a 10year term for a theft that arose out of a ‘drunken frolic’.127
A felony conviction was no guarantee of a harsher penalty. Samuel Barlow
was sentenced to just three months’ imprisonment, despite the jury commenting on
the dangerousness of the knife that he carried with him, a double-edged blade of
continental manufacture. The judge, whilst acknowledging this, said that his sentence
took account of the difficult circumstances in which the prisoner had been placed.128
In 1843 John Woodberry was convicted of wounding with intent to cause grievous
bodily harm. Coleridge J, having solemnly pronounced that he needed to make an
example of Woodberry that would be talked about locally, attempted to sentence him
to 10 years’ transportation. He was reminded that the statutory minimum was 15
years’ transportation and the unfortunate Woodberry had five years added to his
sentence.129
The inconsistent judicial approach to sentencing became the subject of
contemporary criticism. Writing in the 1860s, William Reade identified two principal
problems:

No person who studies the newspapers will have omitted to see the enormous
disproportion between sentences in various courts… This is the first anomaly.
The second is that of the reprehensible leniency with which so many offences
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against the person are punished, and the needless, and I might say absurd
severity with which those against property are punished.130

Gatrell’s detailed statistical comparison of violent offences and property offences for
the second half of the nineteenth century supports Reade’s conclusion, showing that
property offenders were much more likely than violent offenders to be transported or
subject to penal servitude.131 Judges may have thought that hot-blooded violent
offenders were less likely to be deterred by the threat of punishment than the
calculating burglar, but contemporaries urged that the practice conveyed the wrong
message to the populace. One magistrate counselled that ‘[w]e must teach the public
to think that injury to the person is more serious that injury to the purse’.132
Judges did not share this view of the possible educative function of the
criminal law. The criticisms of sentencing made little impact in practice. The
inconsistent and often lenient punishment of violent offenders is symptomatic of a
more general judicial failure to make a concerted attempt to suppress serious assaults.
So whilst judges shared the broader concerns being expressed within society about the
problem of violence, they did not conceive the solution in terms of a regular,
consistent application of the law. On the contrary they retained their faith in the
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virtues of discretionary punishment. The conviction amongst judges that each case
had to be judged individually and that it was impossible to prescribe a detailed,
graduated scale of punishments ensured that the system did not change. In light of
their opposition to the abolition of the ‘bloody code’ and to the reformers’ drive to
create a certain and predictable criminal law, it is perhaps unsurprising that judges
continued to view exemplary punishment as the best means of suppressing serious,
non-fatal violence.133 This judicial attitude cannot be dismissed as a stubbornly
conservative approach; it represented a coherent philosophy. Judges did not concur
with the reformers’ assessment of the unreformed law as a ‘bloody code’; on the
contrary they saw it as being far more humane than a system in which there was no
discretion to deal with individual cases. In Lord Lyndhurst’s terms, the ‘whole system
of our Criminal Code was founded on discretion’.134 Throughout the nineteenth
century judges remained resistant to ideas of regulating and homogenising sentencing
practice.135
In the context of trials for serious, non-fatal assault, judges made a very
limited effort to develop substantive principles of law, which would set a standard of
behaviour that involved restraint and self-discipline. They persisted in their very
particularistic attitude towards the criminal law, taking the view that each case and
133
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each offender had to be judged on individual merits. The attitude is well summed up
by the attorney general, Sir Charles Wetherell, who commented in an 1828
parliamentary debate that ‘It was an excess of legislation to define a crime, which had
better be defined by a jury pro re nata.’136
In many ways the old exemplary model of justice was alive and well when the
legislature consolidated the law relating to non-fatal offences against the person in
1861. The Act abolished the death penalty for all species of non-fatal assaults and
consolidated the range of assaults that had been created over the previous sixty years.
The most commonly prosecuted and significant offences were retained, albeit in an
altered form. Section 4 of the 1837 Act was reproduced in section 18 of the 1861 Act.
The terms stabbing and cutting did not appear in the new section, which specified that
the wound or grievous bodily harm could be caused by ‘any means whatsoever’. This,
according to the draftsman was so as to ensure that it corresponded with section 11,
that was taken from section 2 of the 1837 Act.137 Section 20 of the 1861 Act retained
the misdemeanour that had been created in 1851 of inflicting grievous bodily harm by
any means whatsoever.138
The 1861 Act therefore preserved the key elements of the law as it had
developed over the preceding 58 years with all its anomalies, and it has been criticised
for this reason ever since. The law cannot be understood solely by reference to its
chequered legislative history however; it was profoundly shaped by the attitudes of
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judges, jurors and prosecutors in the courtroom. Notwithstanding the collapse of the
‘bloody code’ and the removal of the death penalty for most forms of serious assault
in the 1830s, judges and jurors continued to employ many of the discretionary
practices that had served them for centuries. The law that emerged from this process
was the product of a wide range of inputs and views. This qualified the extent to
which the substantive law of non-fatal offences against the person could be used
instrumentally to establish universal standards of conduct. The law in 1861 remained
a multi-use right, applied within a system that was as close to the old model of
personal, discretionary justice that early nineteenth century reformers condemned, as
the model of certain, proportionate justice that the reforms of the 1830s are supposed
to have established.
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