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Nowadays, arbitration is increasingly defined by its procedural flexibility and 

suitability to adapt to the needs and circumstances of different parties in different 

situations. In so being, arbitration employs the agreement to arbitrate as the device 

through which parties can utilise this procedural flexibility to create an exceptionally 

party-oriented process. Consequently, the drafting of these agreements and the 

choices concluded by the parties in them can very much determine whether a 

particular process is going to produce an efficient and effective outcome or rather 

frustrate the intentions of the parties and, generally, the objectives of international 

commercial arbitration.  

This thesis looks into the most influential decisions/choices made by the 

parties during the drafting stage of their arbitration agreements and attempts to 

underline the best practical and legal techniques to approach these decisions within 

today’s modern regulations of international commercial arbitration.  

The thesis begins its analysis by examining the separate procedural nature of 

arbitration agreements in comparison to the substantive nature of ordinary contracts. 

Such examination revealed that the separability of arbitration agreements produces 

certain consequences that can potentially uphold arbitration agreements in situations 

where the main contract was found illegal, non-existent, or invalid, for instance. A 

clear recognition of the distinct nature of arbitration agreements and the effects of 

that on the status of arbitration clauses, specifically, can provide the parties, from the 

very beginning, with rather precise expectations as to the future status of their 

arbitration agreement. 

In focus on the role of parties’ autonomy in producing timely awards, it was 

essential to analyse the different limitations that could restrict this autonomy and, 

possibly, frustrate the expectations and intentions of the parties. Such analysis 

revealed that these limitations were limited to incapacity, non-arbitrability, waiver of 

right to arbitrate, as well as public policy and mandatory rules of law.  

Finally, in scrutinising the most influential choices which parties can make in 

their arbitration agreement to positively and effectively create an intelligent 

international arbitration settlement, it was found that these choices mainly consisted 

of the choice of the seat of arbitration, the arbitrators, the language of the arbitration, 

and the law(s) applicable to the arbitration.  

Throughout this thesis, it is argued that through the consensual nature of 

international arbitration along with the autonomy bestowed upon its parties, the latter 

can have a better chance of achieving a practically and legally efficient settlement. 
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1 Chapter I: Introduction 

Arbitration has been the preferred mechanism for the settlement of disputes to the 

international business community for, at least, the past two decades.
1
 One of the key 

attractions of international commercial arbitration is its procedural flexibility.
2
 This 

flexibility is mainly manifested through the freedom given to the parties of any 

consensual arbitration. In international arbitration, especially commercial arbitration, 

the principle of parties’ autonomy offers the parties ample flexibility to structure 

their arbitration in the manner they find best suited to the needs of their disputes.
3
 

This thesis examines the nature, extent and role of parties’ autonomy specifically in 

the making of international commercial arbitration agreements. 

Arbitration agreements represent the contractual foundation of any arbitration 

which mainly constitutes the fundamental difference between any consensual 

arbitration and litigation.
4
 However, an overlooked importance of the arbitration 

agreement is the fact that it presents the parties with the instrument through which 

they can manifest and exercise an extensive part of their arbitral autonomy and tailor 

the features of their arbitral settlement at an early stage.  

As a consequence, the drafting of these agreements can radically affect the 

process and outcome of any international commercial arbitration. Whether such 

effect is, however, negative or positive will mostly depend on the drafting skills and 

the wise choices made by the parties and their counsel in their arbitration agreement. 

Needless to say, a properly drafted arbitration agreement can positively produce a 

smooth process and an efficient outcome, a less carefully drafted one will most likely 

                                                 
1
 Survey by Queen Mary, University of London, “Corporate Choices in International Arbitrations: 

Industry Perspectives”, (2013), at p.6. Also see, Lalive, at p.293. 
2
 Survey by Queen Mary, University of London, “Choices in International Arbitration”, (2010), at p.2. 

3
 M. Donahey, “The Independence and Neutrality of Arbitrators”, 9(4) Journal of International 

Arbitration 31, (1992), at p.42. 
4
 Berg, at p.144-145. 
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allow a host of legal and practical complications, while a badly drafted arbitration 

agreement, can lead to an unenforceable agreement or, even worse, an unenforceable 

arbitral award.
5

 Therefore, the effectiveness of an international commercial 

arbitration will, to a large extent, depend on the awareness of the parties and the 

practicality of the choices they make in their arbitration agreement. 

The matter is further emphasized when one considers the international 

character of commercial arbitration. Generally speaking, an international setting of 

many commercial arbitrations will expose the parties, not only to greater amount of 

choices, but also to additional difficulties. This is specifically visible, for instance, 

with regards to the choice of applicable law(s) and the confusion and complexities of 

conflict of laws issues in international commercial arbitration.
6
 A further difficulty 

can sometimes be manifested where the parties and their lawyers neglect the fact that 

the principle of parties’ autonomy does not entitle the parties to unlimited freedom of 

choice. On the contrary, as much as there is a wide list of aspects that allows parties 

to exercise their arbitral freedom, there will always be certain types of restrictions to 

this freedom that will mostly take place in the form of mandatory rules of law and 

public policy. Ignoring or neglecting these types of restrictions can possibly lead to 

an invalid or illegal arbitration agreement, or an unrecognized/unenforceable arbitral 

award.  

  

                                                 
5
 Born I, at p.226. Also, see C. Schimitthoff, “Defective Arbitration Clauses”, Journal of Business 

Law 9, (1975).  
6
 See section 7.1 of this thesis. 
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1.1 Purpose of the Thesis 

This thesis examines and analyses the role and effect of the utilisation of the parties’ 

freedom of choice in an international commercial arbitration. In so doing, the thesis 

argues that there are certain protocols and choices which, if made wisely by the 

parties, can lead to a further effective and efficient arbitral settlement and can help 

the parties avoid a host of legal and practical problems during their arbitral process. 

This shall take place through evaluating a multitude of aspects which are left to the 

parties’ decision-making and are quite influential on the efficacy of their arbitration. 

This thesis argues that these aspects are best decided by the parties and their counsel 

during the drafting of the arbitration agreement in order to create an in-advance 

safety net that should serve to substantially enhance the effectiveness of any 

international commercial arbitration settlement. 

The thesis, therefore, starts off with the premise that parties’ freedom of 

choice is one of the most fundamental principles in international arbitration. It 

provides them with the power to tailor their arbitral process to their particular 

circumstances/needs through an instrument that is the arbitration agreement.  

However, before the parties can fully utilise this power (freedom), they must 

first understand the distinct nature of their arbitration agreement as well as recognize 

the different limitations that could potentially constrain their freedom.  

Although the principle of parties’ autonomy in international commercial 

arbitration is frequently approached by different authorities, a gap still exists as to the 

theoretical and practical analysis of the preferred protocols for the parties to best 

utilize their given procedural autonomy. To a dispute settlement mechanism that is 

largely defined by its consensual nature and is continuously identified as a party-

oriented process, this lack can be problematic. This thesis attempts to further the 
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knowledge of this topic by creating a detailed guideline that can assist counsel and 

their clients, through the utilisation of the principle of parties’ autonomy, to create a 

slicker and more efficient settlement of their disputes through international 

commercial arbitration.  

On the other hand, many commentators and surveys have established various 

reasons as to why international business parties refer to arbitration considerably more 

than other dispute settlement mechanisms.
7
 The various expectations of the parties, 

regardless of their nature, are the main reason that derives international business 

parties to pursue the settlement of their disputes through arbitration. Parties expect 

fair and just results, cost and speed-efficiency, finality of the award, specialised 

arbitral expertise, monetary awards, possible future relations, confidentiality, and 

much more.
8
 Although arbitration is capable of offering international business parties 

all these advantages, such advantages are not achieved automatically just by referring 

to arbitration. On the contrary, parties need to make sure that these expectations are 

achievable in reality. This thesis attempts to produce some of the main techniques 

and parameters that can further improve the utility and success of an international 

commercial arbitral settlement.  

  Finally, this thesis attempts to study the regulation of the parties’ autonomy 

principle under two of the most successful instruments in international commercial 

arbitration. These are the NY Convention and the Model Law. Both books of rules 

are two of the most influential instruments in international commercial arbitration. 

One authority explains:  

                                                 
7
 See, for example, C. Drahozal and S. Ware, “Why do Business Parties Use (or Not Use) Arbitration 

Clauses”, 25(2) Ohio State Journal on Dispute Resolution 433, (2010). 
8

 R. Naimark and S. Keer, “International Private Commercial Arbitrations: Expectations and 

Perceptions of Attorneys and Business People – A Forced-Rank Analysis”, 30 International Business 

Lawyer 203, (2002), p.206-208. 
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The recognition of the importance of international commercial arbitration to 

the smooth working of international commerce and of the importance of 

enforcement of the bilateral bargain of commercial parties in their agreement 

to submit their disputes to arbitration was reflected in both the New York 

Convention and the Model Law.
9
 

The NY Convention has been described as the most important treaty in 

international trade law.
10

 As the time of writing this thesis, the NY Convention is 

adhered to by 156 State Parties, making it the most influential legally binding formal 

instrument in the field of international commercial arbitration.
11

 Accordingly, the NY 

Convention occupies a significant section of each chapter of this thesis. The 

importance and role of the NY Convention to this research is specifically emphasised 

when one realises the prominence of the parties’ autonomy principle under the 

Convention. This is dealt with throughout this thesis with more details, however, a 

good example is shown in the fact that the Convention initiates its Articles with 

requiring each Contracting State to recognise any valid arbitration agreement that the 

parties have reached.
12

 Article II of the NY Convention has been described as ‘the 

decisive threshold under the Convention’.
13

  

In describing the importance and role of the NY Convention, Kofi Anan 

(Secretary-General of the United Nations at the time) expressed that the Convention:  

Has nourished respect for binding commitments, whether they have been 

entered into by private parties or governments. It has inspired confidence in 

                                                 
9
 Comandate Marine Corp. v. Pan Australia Shipping Pty Ltd, [2006] FCA 192, (Australian Fed. Ct.), 

at para.192-193. 
10

 M. Paulsson, “The 1958 New York Convention Article II: Fit for Modern International Trade?”, 2(1) 

BCDR International Arbitration Review 117, (2015), at p.117. 
11

For an updated list of Contracting States to the NY Convention, see 

(http://www.uncitral.org/uncitral/en/uncitral_texts/arbitration/NYConvention_status.html) (last visited 

18/09/2015).  
12

 Article II(1) of the NY Convention. 
13

 M. Paulsson, “The 1958 New York Convention Article II: Fit for Modern International Trade?”, 2(1) 

BCDR International Arbitration Review 117, (2015), at p.118. 

http://www.uncitral.org/uncitral/en/uncitral_texts/arbitration/NYConvention_status.html
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the rule of law. And it has helped ensure fair treatment when disputes arise 

over contractual rights and obligations.
14

 

The Model Law, on the other hand, is a soft-law legal instrument that is 

created with an objective of indirectly harmonising the legal practice on international 

commercial arbitration.
15

 Indirectly as it provides a standard text which leaves 

countries with either the option to adopt it as it is, modify it, or simply be inspired by 

it. Nowadays, the adoption of the Model Law has, therefore, prompted an 

unprecedented harmonisation between national arbitration laws and has, accordingly, 

established great success behind creating this Model Law.
16

 As of the time of this 

thesis, legislation based on the Model Law have been adopted in 69 States with a 

total of 99 jurisdictions.
17

 In commenting on the success and role of the Model Law, 

the UNCITRAL Secretariat at the time explained that: 

The Model Law constitutes a sound basis for the desired harmonization and 

improvement of national laws. It covers all stages of the arbitral process from 

the arbitration agreement to the recognition and enforcement of the arbitral 

award and reflects a worldwide consensus on the principles and important 

issues of international arbitration practice.
18

 

As to the principle of parties’ autonomy, the entire scheme of the Model Law 

is designed to give wide scope and attention to this principle making it one of the 

                                                 
14

 K. Anan, “Opening Address Commemorating the Successful Conclusion of the 1958 United Nations 

Conference on International Commercial Arbitration”, in UN, “Enforcing Arbitration Awards under 

the New York Convention: Experiences and Prospects”, (1999), at p.2. 
15

 S. Eiselen, “The Adoption of UNCITRAL Instruments to Fast Track Regional Integration of 

Commercial Law”, XLL(46) Rev. Arb. 82, (2015), at p.87. The term ‘soft law’ is generally used to 

refer to instruments that are not binding but are used for purposes that include harmonising hard law 

or other binding instruments. Ibid, at p.85-86. The Model Law and INCOTERMS are good examples 

of soft laws. 
16

 S. Menon, “Keynote Address” 6, in  ICCA Congress Series No. 17, (2013), at p.10. 
17

 For an updated list of the states adopting the Model Law, see 

(http://www.uncitral.org/uncitral/en/uncitral_texts/arbitration/1985Model_arbitration_status.html) 

(last visited 19/09/2015). 
18

 UN, “UNCITRAL Model Law on International Commercial Arbitration”, U.N. Doc. No. 

(A/C.N.9/309), (1988). Available at (http://www.uncitral.org/pdf/english/yearbooks/yb-1988-e/vol19-

p117-123-e.pdf) (last visited 19/09/2015), at para.2, p.117. 

http://www.uncitral.org/uncitral/en/uncitral_texts/arbitration/1985Model_arbitration_status.html
http://www.uncitral.org/pdf/english/yearbooks/yb-1988-e/vol19-p117-123-e.pdf
http://www.uncitral.org/pdf/english/yearbooks/yb-1988-e/vol19-p117-123-e.pdf
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most significant principles provided for.
19

 Therefore, in introducing for the general 

principles and purpose of the Model Law, the General-Secretary in one of the UN 

Reports began by stating that:  

Probably the most important principle on which the model law should be 

based is the freedom of the parties in order to facilitate the proper 

functioning of international commercial arbitration according to their 

expectations. This would allow them to freely submit their disputes to 

arbitration and to tailor the ‘rules of the game’ to their specific needs.
20

 

As the most two influential and wide-spread instruments in international 

commercial arbitration, it is essential that this thesis considers the NY Convention 

and the Model Law to critically analyse the importance and influence of these two 

instruments on the parties’ arbitral freedom of choice. Moreover, considering the 

widespread use of these two instruments, many international business parties 

referring their disputes to arbitration are likely to arbitrate under a jurisdiction that 

has either adopted the Model Law, is a signatory to the NY Convention, or both. 

Therefore, it is essential that the parties and their counsel are acquainted with the 

regulation of parties’ autonomy under both instruments.  

  

                                                 
19

 M. Hoellering, “The UNCITRAL Model Law on International Commercial Arbitration”, 20(1) 

International Lawyer 327, (1986), at p.328. Also see Section 2.5.2.2 (IV) of this thesis. 
20

 Report of the Secretary-General, “Possible Features of a Model Law on International Commercial 

Arbitration”, U.N. Doc. No. (A/CN.9/207), 1981 (Vol. XII) – 14
th 

Session. at para.17, p.78. 
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1.2 Delimitation of the Thesis 

The topic of the parties’ freedom in international commercial arbitration is of a 

considerably wide nature. It covers issues that cannot possibly be addressed or 

analysed in one PhD thesis. Given the wide nature of this topic, it would be sensible 

to delimit the scope of this thesis at an early stage. The following points shall confine 

the extent of this thesis in an attempt of further enhancing the clarity and preciseness 

of this research. 

- This thesis is only concerned with the parties’ autonomy principle and the 

choices the parties make during the drafting of their arbitration agreement as 

opposed to after the arbitral procedures have commenced or after the award is 

issued. For a few reasons the author has decided to limit this research only to 

the first stage of any arbitration, i.e. the agreement to arbitrate. By and large, 

in any international arbitration the arbitrators derive their competence from 

the consent and agreement of the parties. As one authority explained, “it is 

the parties’ consent that determines the scope, limits and area of certitude of 

an arbitrator’s authority and jurisdiction.”
21

 It is, accordingly, the arbitration 

agreement that presents the parties with the canvas through which they can 

practice their arbitral autonomy considerably more than after the arbitral 

process has started or, of course, after the award is issued. More importantly, 

the probability that the parties will be willing to cooperate in agreeing on the 

different aspects of their arbitration will normally take place before a dispute 

                                                 
21

 Watkins-Johnson Co. v. Islamic Republic of Iran, Award in IUSCT Case No. 429-370-1 of 28 July 

1989, 22 Iran-US C.T.R. 218, (1989), at p.296. 
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arises during the drafting of their arbitration agreement.
22

 After a dispute 

arises, both parties may find it difficult to accept any suggestions from one 

another. This could motivate a party to reject any choice made by the other 

party just because it is made by a rival rather than a party to an agreement. 

- There is a difference, at least to this thesis, between the consent of the parties 

and the autonomy of the parties in international commercial arbitration. This 

thesis is mainly concerned with the autonomy of the parties in an 

international commercial arbitration. The distinction between both concepts is 

not set in stone and, at least in their origins, both concepts can be justified 

according to the same theoretical framework, i.e. the freedom of contract. 

However, this thesis is not concerned with the consent of the parties that 

created their arbitration agreement, but rather with the freedom of contract 

that allows them to design or choose the different aspects of their arbitral 

settlement through their arbitration agreement. In that sense, issues as to the 

existence or non-existence of the parties’ consent to arbitrate will not be 

addressed by this thesis, other than in chapter four which proposes a consent-

test in determining the application of the separability presumption.
23

 

- Although this thesis carries out a critical examination of the position under 

both the NY Convention and the UNCITRAL Model Law of the principle of 

parties’ autonomy, it does not perform a comparative study between these 

two books of rules or between any other national arbitration laws. The 

                                                 
22

 Drafting an arbitration agreement can also take place after a dispute has arisen. In this case, the 

arbitration agreement comes in the form of a submission agreement (as opposed to an arbitration 

clause in a contract). See Section 3.3 of this thesis. 
23

 See Sections 4.4 and 4.5 of this thesis. Of course, this is not to indicate that parties’ consent in 

arbitration is of any less importance. Just as the arbitration agreement is the foundation of any 

international arbitration, the parties’ consent is the foundation of any international commercial 

arbitration agreement and without it, such agreement would not exist and the parties’ ability to design 

their arbitration cannot exist accordingly. This thesis, therefore, assumes the existence of this consent 

when addressing the different aspects through which parties can extensively exercise their freedom of 

choice in arbitration. 
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diversity of the choices the parties can make in an arbitration with an 

international setting cannot be sufficiently examined under a limited number 

of jurisdictions or arbitration rules. On the contrary, this thesis allows for the 

brief examination of multiple national arbitration laws and international 

arbitration rules for the purpose of show-casing the variations in the different 

regulations of parties’ arbitral freedom and the diverse implications of each 

choice they make. 

- This thesis assumes the scenario of an international commercial arbitration 

between two parties. Issues that have to do with multi-party arbitrations and 

third parties to arbitrations are not within the concern of this thesis.
24

 Both 

these issues give rise to questions of consolidation and joinder of arbitrations 

as well as consent to arbitrate and complications of enforcing the awards of 

multiparty arbitrations. Having said that, when it comes to the choices made 

by the parties in their arbitration agreement, the same premises established 

under this thesis apply to any party to an arbitration regardless of their count.  

  

                                                 
24

 Multiparty arbitrations denote the situation of an arbitration involving more than two parties. Third 

parties to arbitration are excluded from the arbitration process although they have a legal or financial 

interest in the parties’ main agreement. For example, in an arbitration between a contractor and a 

subcontractor, the owner, although affected by the result of the arbitration, cannot be included in the 

arbitration process as another party. See Lew and Mistelis, at p.377-379, M. Platte, “When Should an 

Arbitrator Join Cases”, 18(1) Arbitration International 67, (2002), at p.68, and O. Kazutake, “Party 

Autonomy in International Commercial Arbitration: Consolidation of Multiparty and Classwide 

Arbitration”, 9 Annual Survey of International and Comparative Law 189, (2003), at p.191. 
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1.3 Structure of the Thesis 

In order to answer the research questions set above, this thesis is divided into six 

main chapters as well as an introduction (Chapter one) and a conclusion (Chapter 

eight). Generally speaking, the thesis is structured chronologically according to its 

title so as to deal with the nature of the arbitration agreement, the extent/limitations 

of parties’ freedom of choice, and the role of parties’ autonomy principle in the 

making of international arbitration agreements. 

The first main chapter (Chapter two) deals with both the theoretical and 

historical backgrounds of the main concepts analysed by this thesis. This chapter is 

divided into two sections. The first section is a theoretical overview that examines 

the theories behind the concepts that this thesis is mainly concerned with. These are 

mainly the legal nature of arbitration, contractual freedom, and the principle of party 

autonomy. Section one also defines what is meant by international commercial 

arbitration. The second section of this chapter is a brief overview of the modern 

history of the principle of party autonomy and international commercial arbitration, 

and is, accordingly, divided into two sub-sections. 

 The second main chapter (Chapter three) is a small introductory chapter to 

arbitration agreements that is divided into two sections. Within the first, the thesis 

identifies these agreements, overviews briefly their historical background, and 

distinguishes between their different types, i.e. arbitration clauses and submission 

agreements. The second section analyses the different effects (positive and negative) 

of these agreements on the parties.  

 The following chapter (Chapter four) represents the beginning of the 

chronological order of the thesis’s title with a special dedication to the distinctive 

nature of an arbitration agreement. A discussion of the special procedural nature of 
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the arbitration agreement can only lead to examining the separability presumption. 

Therefore, the first section of the chapter begins with identifying the separability 

presumption and explaining the various justifications of its application, and finally, 

concludes with some overall remarks on the terminology used to refer to separability 

in general. The chapter then, in section two, moves on to the analytical and critical 

examination of the regulation of the separability presumption under both the NY 

Convention and the Model Law. After which the chapter turns to discuss further 

details on the separability presumption with a start on the consequences of the 

application of this presumption on the parties and their arbitration agreement. A more 

extensive section is then dedicated to the main argument of this chapter which claims 

that the parties’ consent that created the main contract is a distinct and separate 

consent from the one that created the arbitration clause in that contract. Finally, the 

fourth section of the chapter addresses some of the misconceptions regarding the 

application of the separability presumption and attempts to reply to them according 

to what this thesis perceives as the correct understanding of separability in light of 

the consent-test argument addressed in the third section.   

 Chapter five then analyses the effect of certain limitations on the parties’ 

freedom to enter an arbitration agreement or to arbitrate certain disputes. The chapter 

identifies four different types of possible restrictions that may affect this freedom. 

These are incapacity, non-arbitrability, waiver of right to arbitrate, as well as public 

policy mandatory rules of law. Chapter five is divided into four sections, 

accordingly. 

 Chapters six and seven identify what is conceived by this thesis as the most 

important aspects through which parties get to exercise their given arbitral autonomy 

in any international commercial arbitration. These aspects are classified as the seat of 
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arbitration, the arbitrators, the language of the arbitration, and the laws applicable to 

their arbitration.  

Chapter six examines the best ways for the parties to approach making a 

choice of the first three aspects and prescribes how and why these aspects are of 

great influence on the effectiveness and efficiency of the arbitral process and, 

generally, the outcome of the arbitration. 

The final main chapter of this thesis is dedicated to choice of laws issues in 

relation to parties’ autonomy in international arbitration. Chapter seven deals mainly 

with three scenarios and is divided into three main sections, accordingly. The first 

analyses the situation where the parties make an express choice of law. In that 

scenario, parties can either choose a national law or a non-national legal system. 

Chapter seven evaluates both options. The second scenario is where the parties 

refrain from making an express choice but make an implied one by choosing a law 

for their main contract or choosing a seat for their arbitration expressly. Chapter 

seven analyses both options in two sub-sections, accordingly. Finally, chapter seven 

examines the situation where the parties fail to make any choice of law in their 

agreement and looks into the difficulties proposed under this scenario. To this 

situation, chapter seven proposes a possible solution that is presented in the 

application of a validation principle. 

 Finally, chapter eight is dedicated to the conclusion of this thesis.
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2 Chapter II: Theoretical and 

Historical Background 

This chapter is concerned with the historical and philosophical backgrounds of the main 

concepts that this thesis analyses. Accordingly, the chapter is divided into two main 

sections according to which the first is of a theoretical overview while the second is 

concerned with modern historical development. 

2.1 Theoretical Background 

The theoretical section of this chapter is dedicated for the examination of the legal nature 

of arbitration as well as the concept of freedom of contract and the principle of party 

autonomy. This section also defines the international and commercial characters of 

arbitration and looks into the several definitions given to arbitration itself. 

2.1.1 Legal Nature of Arbitration 

In characterising the juridical nature of arbitration, four main theories appear. These are: 

the jurisdictional, contractual, hybrid/mixed, and autonomous theories. There is, however, 

little academic agreement on these theories and no single viewpoint has received universal 

support. This section looks briefly into these theories to see how they can enhance the 

argument of this thesis. 

2.1.1.1 Jurisdictional Theory 

According to the jurisdictional theory, arbitration is essentially adjudicative and an 

arbitrator has a quasi-judicial role which is very similar to that of a judge. A jurisdictional 

analysis of the legal nature of arbitration finds that an arbitrator performs public/judicial 



  

65 

 

functions which a state allows within its territory by way of assignment or tolerance.
25

 

Consequently, the proponents of the jurisdictional theory give particular significance to the 

law of the seat and tend to limit parties’ autonomy.
26

 According to them, parties can refer 

to arbitration but only to the extent that is expressly or impliedly allowed under the law of 

the place of arbitration.
27

 

The jurisdictional theory finds support in the fact that an arbitral award, unless 

voluntarily enforced by the parties, is not self-executing and will most likely always need 

to be enforced by national courts.
28

 Accordingly, at least at the enforcement stage, an 

arbitration, to the proponents of this theory, stands only by the support of state courts. 

2.1.1.2 The Contractual Theory 

Unlike the jurisdictional theory, the contractual one places primary emphasis on the role of 

parties’ autonomy in any arbitral process. The contractual school of thought relies on the 

contractual nature of arbitration and finds that the origin, existence, and continuity of any 

arbitration depend on the parties’ agreement to arbitrate.
29

 According to the contractual 

theory, arbitrators are not judges since they do not perform any powers on behalf of the 

state. Even at the enforcement stage, the supporters of this theory find that, if the parties 

have not voluntarily enforced the award, it may still be enforced but as a contract.
30

 For 

this school of thought, because the arbitration agreement is the reason of the existence of 

an arbitral award, the latter, like the arbitration agreement, has the character of a contract.
31

 

                                                 
25

 S. Triva, “Arbitration and Public Policy: Constitutional Complaint as Means for Setting Aside Arbitral 

Awards”, 7 Croatian Arbitration Yearbook 115, (2000), at p.116-125. 
26

 F. Mann, “The UNCITRAL Model Law – Lex Facit Arbitrum”, 2(3) Arbitration International 241, (1986), 

at p.248. 
27

 Lew and Mistelis, at p.75. 
28

 Del Drago, Cour d'appel Paris, 10 December 1901, Clunet 314 (1902). 
29

 Lew and Mistelis, at p.77. 
30

 Born I, at p.214. 
31

 Samuel, at p.34. 
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2.1.1.3 The Hybrid/Mixed Theory 

In characterising the legal nature of arbitration, a third theory emerged and combined 

elements from both the jurisdictional and contractual theories.
32

 According to the hybrid 

theory, an arbitration derives its existence and effectiveness from the parties’ agreement to 

arbitrate. Still, it has a jurisdictional nature that involves a quasi-judicial role for the 

arbitrators through the application of procedural rules.
33

 Therefore, reconciling the two 

opposing schools of thought is not surprising as arbitration combines elements that are 

both jurisdictional and contractual. The mixed theory basically has established a private 

judicial system that is created by a contract. One of the good effects of adopting the mixed 

theory is that it facilitates acknowledging the strong connection between the arbitration and 

the place where the tribunal is seated. It is, therefore, argued that the mixed theory has 

claimed world-wide dominance.
34

 

2.1.1.4 The Autonomous Theory 

Recently, with a growing tendency to detach arbitration from the seat and the law of the 

seat, a theory has developed to presume that arbitration is of an autonomous character that 

it evolves in an emancipated regime. According to the autonomous school of thought 

arbitration is seen as a whole instead of characterising it as either jurisdictional, 

contractual, or a bit of both.
35

 In that sense, the focus should be on the use and purpose of 

arbitration and emphasis should be directed to fulfilling the expectations of its users.
36

 For 

the autonomous theory, national laws have developed in order to facilitate the smooth 

working of arbitration through giving the parties maximum freedom of choice through 

which their expectations can be fulfilled and the institution of arbitration in general can 

                                                 
32

 K. Carlston, “Theory of the Arbitration Process”, 17(4) Law and Contemporary Problems 631, (1952), at 

p.635. 
33

 Samuel, at p.60. 
34

 Lew and Mistelis, at p.80. See, however, Born I, where the author finds that the mixed theory offers 

comparatively little analysis as to the characteristics that arbitration should demonstrate, at p.215. 
35

 Steingruber PhD, at p.80. 
36

 Ibid. 
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prosper.
37

 While some commentators seem to fully agree with this theory,
38

 others find the 

doctrinal and practical consequences from its analysis are unclear.
39

 Regardless, with its 

not-so-much attachment to the seat and its law, the autonomous theory seems to produce 

the advantage of being compatible with the different forms of non-national/transnational 

arbitrations. 

2.1.1.5 Comments 

As explained above, various schools of thought have adopted various theories to 

characterise the legal nature of arbitration.
40

 This thesis finds it difficult to adhere to one 

particular school of thought since all rightly represent a particular/existent character of 

arbitration. More importantly, there is little practical implication to adhering to a certain 

school of thought. It has rightfully been argued that the debate on the legal nature of 

arbitration is purely academic.
41

 At least to the purpose of this thesis, the parties’ freedom 

of arbitral choices even under the jurisdictional theory, can still manifest and is a dominant 

factor through all theories with various levels of restrictions under each theory. In other 

words, none of these theories seem to completely limit or restrict the parties’ freedom of 

choice in arbitration in the sense that this freedom still constitutes the most prominent 

feature. 

  

                                                 
37

 Lew and Mistelis, at p.81. 
38

 Ibid, at p.81-82. 
39

 Born I, at p.216. 
40

 For a detailed treaty on this topic, see E. Gaillard, “Legal Theory of International Arbitration”, (2010). 
41

 Carboneau, at p.624. 
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2.2 Parties’ Freedom of Choice 

In international commercial arbitration specifically, freedom of contract lies at the very 

core of explaining how the law regulates arbitration.
42

 The parties’ agreement to arbitrate is 

meant to provide the rules that regulate the arbitration and govern the arbitral procedures. 

This is even further emphasised in international commercial arbitration due to the lack of a 

functional transborder legislative and adjudicatory process.
43

 This section briefly looks into 

the theoretical background of the concepts of freedom of contract and party autonomy. 

2.2.1 Contractual Freedom 

In characterising freedom of contract, Atiyah explains that “a contract is a thing under the 

control of the contracting parties, and subordinate to their will.”
44

 In identifying 

contractual freedom, Atiyah recognised two elements which constitute this concept. These 

are the parties’ ability to create a mutual agreement, and the non-interference from the 

government into their freedom of choice.
45

  

Mark Pettit Jr, on the other hand, explains that contractual freedom entails the 

parties three rights. These are the right of exchange, the right of contract, and the right of 

enforcement.
46

 The right of exchange basically entails the parties to the exchange of 

property or labour without the interference of others.
47

 The right of contract embraces 

making an exchange, however, the performance of that exchange may only take place in 

the future, at least partially.
48

 Finally, the right of enforcement represents the final aspect 

of contractual freedom. That is to say, when an individual is given the privilege/right to 
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 T. Carbonneau, “The Exercise of Contract Freedom in the Making of Arbitration Agreements”, 36 

Vanderbilt Journal of Transnational Law 1189, (2003), at p.1193. 
43

 Ibid, at p.1191. 
44

 P. Atiyah, “The Rise and Fall of Freedom of Contract”, (2003), at p.36. 
45

 P. Atiyah, “An Introduction to the Law of Contract”, (1981), at p.15. 
46

 M. Petit JR., “Freedom, Freedom of Contract, and the ‘Rise and Fall’”, 79(2) Boston University Law 

Review 263, (1999), at p.282-287. 
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 H. Spencer, “The Principles of Ethics”, (1893), at para.314. 
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 M. Petit JR., “Freedom, Freedom of Contract, and the ‘Rise and Fall’”, 79(2) Boston University Law 
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contract, it also subscribes to another right and that is the right to that contract being 

recognised and enforced by the other party and/or the government.
49

 This is so, even if it 

goes against the freedom of the other party, if it is necessary. 

 Regardless, contractual freedom is not limitless. As it is explained below, there are 

quite a few reasons that justify limiting the freedom to contract. For these very same 

reasons, most of the contractual theories that justify the rationale behind contractual 

obligation are based.  

Most of the reasons behind restricting parties’ contractual freedom can be 

summarised in the need to protect contracting parties as well as the need to protect third 

parties and society in general.
50

 In displaying examples that relate to this thesis, a 

restriction of the parties’ contractual freedom that targets protection of contracting parties 

can be manifested in constraining the freedom of infants or individuals who lack mental 

capacity to enter contracts in general. In relation to entering arbitration agreements, it is 

common to find national laws imposing special restrictions on the capacity of commercial 

parties to enter arbitration agreements.
51

 As to examples of restrictions in international 

commercial arbitration that are meant to further protect the interests of third parties and 

society, these can be manifested in public policy, mandatory rules of law, and non-

arbitrability.
52

  

Finally, when it comes to limitations of contractual freedom, sometimes the 

restriction comes from the contracting parties themselves rather than the government or 

other private parties. An example from this thesis on that would be the situation where the 

parties agree to waive their right to arbitrate.
53

 In this situation, parties limit their freedom 

(contractual freedom) to enter into arbitration agreements and to arbitrate certain disputes 

between them. Enforcing the parties’ contractual agreement that actually limits their 

                                                 
49

 Ibid, at p. 285. 
50

 Ibid, at p.291-298. 
51

 See Section 5.1 of this thesis. 
52

 See Sections 5.2(Non-Arbitrability) and 5.4 (Public Policy) of this thesis. 
53

 See Section 5.3 of this thesis. 
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contractual freedom is a major element of this freedom as mentioned above. This is simply 

because “the freedom to bind oneself into the future and the freedom to rely on the 

promises of others are more important than the freedom to change one’s mind after 

making a promise.”
54

 More importantly, allowing people to escape the liabilities by which 

they willingly and consciously chose to bind themselves is likely to destroy their abilities 

to enter into enforceable contracts in the future.
55

 This does not only harm certain values of 

society but also restricts a person’s freedom indirectly.
56

 

2.2.2 The Principle of Party Autonomy 

The word ‘autonomy’ is originally derived from politics, however, with the development 

of interdisciplinary science, much use of it appears in law.
57

 Legally, ‘autonomy’ means 

‘eligible civil subject’.
58

 In that context, eligibility refers to one’s will to enact civil justice, 

make decisions, and manage its own rights and obligations without disruption.
59

  

The principle of party autonomy mainly entails free-will in relationships between 

private parties in the sense that they are legally capable of freely acting without 

governmental or private interference.
60

 This free-will (party autonomy) entails the parties 

to create rights and obligations but also entitles them to the freedom of settling their 

disputes.
61

 Since parties are entitled to freely settle their disputes, the principle of party 

autonomy also means that the parties will have the freedom to choose the applicable 
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laws/rules to this settlement. In that sense, some have acquainted the meaning of the 

principle of party autonomy with the freedom of choosing the applicable law.
62

 

It is, also, important to note that, while most definitions of the principle of party 

autonomy refer to the parties’ freedom to choose the applicable substantive law, in the 

field of international commercial arbitration, at least to this thesis, the term ‘parties’ 

autonomy’ will definitely be used much more generally to refer to the autonomy of the 

parties to decide on all the aspects of an international arbitral settlement. 

The final part of the theoretical aspect of this chapter aims at setting the scene by 

defining the parameters of the practice to which this thesis is confined. These are the 

international and commercial characters of arbitration, as well as the meaning of arbitration 

itself. 

2.3 Defining International Commercial 

Arbitration 

The characterisation of arbitration as both ‘international’ and ‘commercial’ entails certain 

aspects. In order to understand these aspects and in a further attempt of confining the 

extent of this thesis, this section briefly defines both characterisations, specifically in light 

of the NY Convention and the Model Law, and also looks briefly into the various 

definitions of arbitration. 
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2.3.1 Commercial 

Defining the commercial character of international arbitration is not quite straightforward 

since many jurisdictions have their own concept of commercial law and commercial 

disputes.
63

 However, in international arbitration the characterisation of commerciality 

should be given broad interpretation as to generally and not exclusively include any 

dispute or underlying transaction that is of a commercial nature.
64

 The involvement of 

business parties is also of relevance although not necessarily a guiding principle.
65

 

Regardless, the importance of confining international arbitration to a commercial character 

has the effect of limiting its scope to private international law. This is simply due to the 

historical qualification of the term ‘international arbitration’ which indicates the 

participation of one or more states and, generally, refers to international investment 

arbitration in public international law.
66

 

The NY Convention, on one hand, distinguishes between commercial and non-

commercial arbitrations. Article I(3) of the Convention provides that a Contracting State is 

allowed to declare “that it will apply the Convention only to differences arising out of legal 

relationships, whether contractual or not, which are considered as commercial under the 

national law of the state making such declaration.” 

The commercial requirement adopted by the Convention was justified by the fact 

that some jurisdictions (especially civil law ones) have distinguished under their domestic 

arbitration laws between commercial and non-commercial matters.
67

 It would have, 

therefore, been impossible for these states to ratify the Convention without this 

qualification.
68
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 Regardless, in interpreting the scope of a commercial dispute, national courts are 

urged to adopt a broad interpretation policy.
69

 Accordingly, many national courts of 

developed jurisdictions have been inclined to generally adopt this requirement very 

broadly.
70

 

Like the NY Convention, the Model Law does not define the term ‘commercial’ in 

the main body.
71

 However, the Model Law drafters included the text of Article 1(1) a 

footnote that reads: 

The term ‘commercial’ should be given a wide interpretation so as to cover matters 

arising from all relationships of a commercial nature, whether contractual or not. 

Relationships of a commercial nature include, but are not limited to, the following 

transactions: any trade transaction for the supply or exchange of goods or services, 

distribution agreement, commercial representation or agency, factoring, leasing, 

construction of works, consulting, engineering, licensing, investment, financing, 

banking, insurance, exploitation agreement or concession, joint venture and other 

forms of industrial or business cooperation, carriage of goods or passengers by air, 

sea, rail or road.
72

 

Despite its presence in a footnote, this definition of commerciality is still of 

authoritative guidance and is an integral part of the Model Law to be relied on in 

determining the scope of an arbitration agreement.
73

 It was later on explained that 

including this footnote is more of an intermediate solution to aid with the interpretation of 
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the term ‘commercial’ instead of leaving the matter to individual states with no guidance as 

to a uniform interpretation.
74

 Furthermore, giving a wide interpretation to the term 

‘commercial’ is another reason for which the drafters of the Model Law intended this 

footnote to reflect.
75

 The illustrative list of commercial relationships included in the above 

footnote supports that. Moreover, it is expressly provided in one of the Secretary-General 

reports on the Model Law that this list, although including almost all types of commercial 

relationships to arise in the context of an international commercial arbitration, is not 

exhaustive.
76

  

Regardless, the authoritative nature of that footnote has motivated some states to 

include it in the main text of its national arbitration laws to define the nature of a 

commercial dispute when adopting the Model Law.
77

 

Finally, from the language of this footnote, it seems that the characterisation of 

commerciality applies only to the parties’ underlying transaction based on the nature of 

their relationship rather than its purpose and with no regard to the nature and form of the 

parties’ claims.
78

 The focus on the nature of the transaction rather than the persons 

involved and adopting an open-ended definition of commerciality is well justified as it 

meets the expectations and needs of international business parties and it avoids doctrinal 

traps that may variously exist under national legislation.
79
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2.3.2 International 

The second characterisation of the arbitration with which this thesis is concerned is 

internationality. The importance of defining the international aspect of commercial 

arbitration lies in the fact that this international character will lead to the application of 

quite a different set of rules.
80

 As it is shown below, many jurisdictions have specialised 

laws/rules for international arbitration in comparison to domestic arbitration. 

In establishing the international character of commercial arbitration, three criteria 

can be mainly determinative. The first is an objective one that focuses on the dispute 

and/or the underlying transaction. The second is a subjective one that is rather concerned 

with nationality/domicile/place of business of the parties. And the third is a combination of 

both.  

The objective criterion determines the international character of a commercial 

arbitration by looking for an international element in the underlying transaction. For 

example, a cross-border element in the underlying contract. It can also determine this 

international character where a dispute is referred to an international arbitration institution 

such as the LCIA, the ICC, or the CIETAC.  

A good example of a national arbitration law that adopts a highly effective 

objective criterion in defining an international commercial arbitration is represented under 

the revised French Code of Civil Procedure. Article 1504 of the Code provides that “[a]n 

arbitration agreement is international when international trade interests are at stake.” The 

French arbitration legislation adopts an abstract objective criterion by exclusively focusing 

on the international element in a transaction/relationship.
81

 

 The subjective criterion, on the other hand, shifts the focus, in defining the 

internationality of a commercial arbitration, to the parties instead of their relationship or 
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dispute. In so doing, the subjective criterion looks at the nationality, domicile, or place of 

performance of the parties to determine whether an international element exists.  

A representative example of the subjective criterion exists under the Swiss (PIL). 

Article 167 of the Swiss PIL limits the applicability of this law only to cases where “at 

least one of the parties was neither domiciled nor resident in Switzerland at the time of the 

conclusion of the arbitration agreement.” The Swiss PIL, accordingly, only focuses on the 

domicile and residence of the parties making the nationality of the parties irrelevant.
82

 

Finally, the third criterion is a combination of both the objective and subjective 

ones. The most representative example of this criterion is found in the Model Law. Article 

1(3) of the Model Law specifically provides for the situations in which an arbitration is 

deemed international. By providing for a combination of both criteria, the Model Law 

creates an effective system that is quite expansive in determining the international 

character of a commercial arbitration.
83

 It relies on either the parties’ places of business, 

the place of arbitration, or the international element in the parties’ underlying commercial 

relationship.
84

 

 Unlike the expansive criteria provided under the Model Law, the NY Convention 

makes no attempt to provide a direct definition of international arbitration.
85

 Generally 

speaking, the NY Convention does not expressly address the categories of arbitration 

agreements that are covered by the Convention. The text of the Convention only expressly 

refers to ‘foreign’ and ‘non-domestic’ awards as these are entitled to the treaty’s 

protection. Arguably, some commentators claim that the protection offered to ‘foreign’ and 

‘non-domestic’ awards under the Convention can be applied, by analogy, to arbitration 

agreements which produce awards in another State.
86
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2.3.3 Arbitration 

Various commentaries and authorities have attempted to give arbitration broadly similar 

definitions. For example, according to one commentary, arbitration is “a process by which 

parties agree to the binding resolution of their disputes by adjudicators, known as 

arbitrators, who are selected by the parties, either directly or indirectly via a mechanism 

chosen by the parties.”
87

 Another authority defined arbitration to be  

[A] contractual method of resolving disputes. By their contract the parties agree to 

entrust the differences between them to the decision of an arbitrator or panel of 

arbitrators, to the exclusion of the Courts, and they bind themselves to accept that 

decision, once made, whether or not they think it right.
88

 

To this thesis, arbitration is the only binding form of alternative dispute resolution 

(ADR) where two or more parties choose specifically to settle their present or future 

disputes through the assignment of a third neutral person or a panel of two or more 

arbitrators who, at the end of the process, will issue a binding award to which the parties 

have mutually agreed to abide by previously.
89

 In that sense, arbitration is distinguished 

from other forms of ADR, such as mediation, conciliation, and expert-determination, by 

the fact that it is the only binding mechanism of all the latter. 

One consistent component of all the various definitions of arbitration is that 

arbitration consists of a few elements. These are mainly divided to be the resolution of 

future or current disputes, the involvement of a non-governmental decision-maker(s) that 
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are chosen by the parties, an outcome that is consisted of a final and binding award, and, 

finally, the use of adjudicatory procedures to reach that binding award.
90

 

2.4 Historical Background 

The second section of this chapter briefly looks into the historical background of both the 

party autonomy principle and the regulation of modern international commercial 

arbitration, specifically under the NY Convention and the Model Law. 

2.4.1 History of the Party Autonomy Principle 

The first recognition of the principle of party autonomy in a common law country occurred 

in the 18
th

 century by Lord Mansfield in Robinson v. Bland.
91

 The case is considered a 

landmark case and is claimed to have given birth to the principle of party autonomy in 

English law. In the opinion of the court, Lord Mansfield stated that “the parties had a view 

to the law of England. The law of the place can never be the rule, where the transaction is 

entered into with an express view to the law of another country, as the rule by which it is to 

be governed.”
92

  

 That said, a great deal of the general acceptance of the party autonomy principle in 

Europe today is claimed to the contribution of Friedrich Carl von Savigny during the 19
th

 

century.
93

 Savigny’s main contribution to this subject was the assumption of general 

premises through which he derived a concrete conflict rules for international contracts. 

Savigny started with the general premise of freedom of choice. Although this is not 

Savigny’s original idea, Savigny’s centerpiece was his assumption that parties should be 

allowed to assign the law governing their contract. According to Savigny, conflict rules 

                                                 
90
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must be neutral, i.e. they must not be attached to particular parties, jurisdictions, or laws as 

such.
94

 In supporting his theory, Savigny argued that every legal relationship must be 

governed by the law of the state to which it had the best connection, and therefore, each 

case was governed by its own circumstances. However, Savigny did not wish to leave the 

issue completely unpredictable and has provided for a specific assumption in case the 

intentions of the parties were not made explicit in the contract. In case of doubt, Savigny 

presumed that the applicable law should be the law of the place of performance and 

justified that by the fact that this would have probably been the law expected to apply by 

the parties.
95

 Finally, Savigny believed that where necessary, these objective choice-of-law 

rules should be put aside whenever mandatory rules and public policies apply.
96

 

2.4.2 Development of International Commercial 

Arbitration under Contemporary Legal Framework 

The enforceability of international arbitration agreements is definitely one of the most 

important prerequisites for a successful arbitration.
97

 For that purpose, major trading 

countries have, over the past century, entered into many international arbitration 

conventions to provide for and facilitate the enforcement of international arbitration 

agreements and awards. These international instruments have, generally speaking, 

managed to provide an effective and more-flexible mechanism for the resolution of 

international commercial disputes which have, accordingly, promoted international trade 

and investment. This section examines in particularly the development of the NY 

Convention and the Model Law.  
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2.4.2.1 Historical Development of the NY Convention 

In order to understand the historic development of the NY Convention, one must first look 

briefly into its origins. The origins of the NY Convention are mainly manifested in the 

Geneva Protocol and the Geneva Convention. 

I The Geneva Protocol 

The Geneva Protocol was first negotiated, under the auspices of the ICC, by the major 

trading nations in 1923 and was ultimately ratified by many major trading countries such 

as Germany, France, the United Kingdom, and many other countries.
98

  

Despite the fact that the Geneva Protocol was underappreciated by a few authors,
99

 

it played quite a significant role in laying the basis for many significant arbitration 

principles that were repeatedly used in many international arbitration conventions as well 

as national arbitration laws. For example, Article I of the Geneva Protocol recognises the 

presumptive validity of both future and existing arbitration agreements by requiring each 

Contracting State to recognize such validity. This and other profound arbitration principles 

are recognized by the Geneva Protocol and have, accordingly, influenced the structure of 

many future international arbitration conventions and national arbitration laws such as the 

NY Convention, the European Convention, and the Model Law. 

The main problem, however, with the Geneva Protocol was the fact that it was 

extremely limited by providing that Contracting States only have to enforce awards made 

on its territory compared to foreign awards made in other countries.
100
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II The Geneva Convention 

In 1927 the Geneva Protocol was updated by the Geneva Convention. The latter extended 

the enforceability of ‘just’ arbitration agreements (as it was under the Geneva Protocol) to 

cover the enforceability of awards rendered pursuant to arbitration agreements. In an 

attempt of dealing with the deficiencies of the Geneva Protocol and as opposed to the latter, 

the Geneva Convention requires recognition and enforcement of foreign arbitral awards 

made in the territory of any Contracting State (rather than only within the state where the 

award was made as under the Geneva Protocol).
101

 

Nevertheless, the Geneva Convention came with its own deficiencies. 

Unfortunately, Article 1 of the Convention placed the burden of proof in recognition 

proceedings on the person of whom the award was issued in favour.
102

 Moreover, the 

Geneva Convention required that the award creditor showed that the award had become 

final in the seat of the arbitration before the country of enforcement.
103

 This approach has 

been referred to as the ‘double exequatur’ and has again proved to be a major difficulty in 

the process of recognition and enforcement of international arbitral awards.
104

 

III The NY Convention 

Although the Geneva treaties were an improvement, there was still a need in the 

international business community for a truly international ‘denationalised’ convention to 

address the settlement of disputes in international trade. 

And so in 1953 the ICC prepared the first draft of what is now the NY Convention 

which focused exclusively on the enforcement of international arbitration awards and 

aimed at allowing denationalised arbitral processes and arbitral awards not to be governed 
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by national laws.
105

 The ICC draft was then submitted to the United Nations Economic and 

Social Council (hereinafter, the “ECOSOC”) to study. In 1955 the ECOSOC came forward 

with a revised draft.
106

 The ECOSOC draft was then sent for comments to a number of 

governments and organizations.  

Both ICC and ECOSOC drafts had then provided for the basis of a three-week 

conference that was attended by 45 states and was held at the headquarters of the United 

Nations in New York from May 20 to June 10 (The Conference on International 

Commercial Arbitration of 1958). The main theme of the ICC draft and the ECOSOC draft 

was the fact that they focused mainly on the recognition and enforcement of international 

arbitral awards but there was no serious attention to the enforcement of international 

arbitration agreements. It was only late in the Conference where it was found that such 

approach was very limiting and that separating the arbitration agreements to be dealt with 

in a different protocol was not preferred. Accordingly, when the proposal to extend the 

treaty from only the recognition of arbitral awards to also include international arbitration 

agreements was made, it was welcomed by many delegates. This proposal was referred to 

as the ‘Dutch proposal’ as it was made by the Dutch delegation and although it was 

described at first as ‘a very bold innovation’,
107

 it was eventually adopted and has since 

formed one of the essential characters of the Convention.
108

 

On June 10
th

 of 1958 the text of the NY Convention was approved during the 

conference by a unanimous vote. 
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The NY Convention is definitely an improvement on the Geneva treaties.
109

 The 

scope of application of the Convention is broader as it applies to both arbitration 

agreements and awards. Unlike the Geneva Convention, the NY Convention shifts the 

burden of proving the validity or invalidity of the awards from the party seeking 

enforcement to the party resisting it.
110

 Moreover, the NY Convention has eliminated the 

‘double exequatur’ that was required under the Geneva Convention according to which the 

award had to be confirmed at the seat of arbitration before being recognized abroad. 

2.4.2.2 The Model Law 

The Model Law has been adopted in a substantial number of jurisdictions and has inspired 

the language, style, and simplicity of many other national arbitration laws. This section 

approaches several topics on the Model Law from an analytical and critical prospective 

such as its definition, legislative history, main purpose, and its stance on party autonomy.  

I Definition 

The Model Law, in the simplest terms, is a good example for a national arbitration law that 

targets international commercial arbitrations. It is a suggestion by the UNCITRAL of a 

potentially good arbitration law to regulate international arbitrations happening on the 

territory of the state adopting the law with no indication whatsoever of an obligation to 

adopt this model. 

In the process of defining the Model Law, some authors may tend to dismantle its 

terms by defining each separately and this is where misinterpretations take place. To 

illustrate, the word ‘Law’, in its accurate meaning, stands for a rule of action prescribed or 

dictated by a superior which an inferior was bound to obey.
111

 Accordingly, it indicates 
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that there is an obligation on the person at whom the law is addressed, and this is what the 

Model Law does not possess since it is just a suggested set of rules for each state to adopt 

or simply ignore. Nevertheless, it will still be illogical to indicate that the choice of the title 

of the Model Law was not right for this reason simply because, to this thesis’s 

understanding, the obligatory nature of the Model Law begins to take effect from the time 

a certain state adopts it as its national/international arbitration law, i.e. from the moment it 

possesses the force of law once a government implements it on its territory. Accordingly, a 

separation of the term ‘Model’ and ‘Law’ before such implementation would only lead to a 

misinterpretation of the Model Law. And this is why all the countries that have adopted the 

Model Law have not kept its title but rather changed it to another title that suits its updated 

obligatory nature.
112

  

This brings us to the second part which is the term ‘Model’. The fact that the 

creators of the Model Law have decided to add the term ‘Model’ before the term ‘Law’ is 

another reason why a separate definition of each term should not take place. The word 

‘Model’ here refers to an example.  

Even though this thesis admires the construction of the Model Law, it, on the other 

hand, recognizes that it is no more than a good example with better ones to be made in the 

future. The fact that the Model Law is not perfect or complete could even be seen as an 

advantage as it allows each country better opportunities to familiarize the Model Law with 

its own culture, backgrounds, and public policies.  

It is safe to say that when the Model Law was created, it gave countries three 

options. These are to adopt it as it is, to amend some of its provisions, or to just be inspired 

by its structure. The only two countries that have seen the Model Law’s provisions to be 

ideal, and therefore adopted it as it is, are Bahrain and Azerbaijan. The rest of the countries 
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have either been inspired by the Model Law’s provisions (for example, England) or have 

avoided it completely (for example, Saudi Arabia). And so it was perfectly clear for all 

countries that this is just a suggestion of a good example of an arbitration law. 

II The Legislative History of the Model Law 

In 1976 the Asian African Legal Consultative Committee invited the United Nations 

Commission on International Trade Law to consider the possibility of preparing a protocol 

to the 1958 NY Convention.
113

 However, after a review of the past twenty years’ 

experience with the NY Convention, the Commission was convinced that such protocol 

was not necessary, but further work to create a model law to modernize and harmonize 

national arbitration laws, and unite the divergent interpretations of the NY Convention, 

was much more suitable.
114

  

Moreover, certain defects in many national arbitration laws were also identified to 

have been sought by the NY Convention but were still persistent in national legal 

systems.
115

  As it was stated in the Secretary-General’s report:  

To give only a few examples, such provisions may relate to, and be deemed to 

unduly restrict, the freedom of the parties to submit future disputes to arbitration, 

or the selection and appointment of arbitrators, or the competence of the arbitral 

tribunal to decide on its own competence or to conduct the proceedings as deemed 

appropriate taking into account the parties wishes . . .
116

 

In 1982, the work on a project in the form of a model law was undertaken by a 

Working Group and commenced over the course of five sessions. In 1984, a draft model 

law was produced and circulated to various states, regional organizations, as well as 
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several international business and arbitration communities, such as the ICC International 

Court of Arbitration, for comments.
117

 In June 1985, the UNCITRAL approved the final 

draft of the Model Law at a plenary session in Vienna.
118

 It is essential to mention that due 

account was given to the NY Convention and the 2010 UNCITRAL Arbitration Rules 

through the making of this Model Law.
119

  

III Main Purpose of the Model Law 

As it is mentioned above, the Model Law is intended to be a model of a national arbitration 

legislation with the objective of further harmonizing the treatment of international 

commercial arbitration in different countries. To use the words of the UN Secretary-

General’s Report: “[t]he ultimate goal of a model law would be to facilitate international 

commercial arbitration and to ensure its proper functioning and recognition.”
120

 

Therefore, some commentators have argued that the Model Law was never meant 

to be all inclusive and complete, on the contrary, it only aims to be a simple suggestion to 

harmonize arbitral procedure rather than to unify it.
121

 The difference between harmonizing 

and unifying arbitration laws is that harmonization aims at creating similarities between 

laws whereas unification aims at creating identical laws.  

 This thesis is of the opinion that the Model Law was never designed to be 

comprehensive of or to unify arbitration laws. The majority of the language used by the 

UNCITRAL to describe the main purpose of the Model Law never actually referred to the 

word ‘unification’. Accordingly, any allegation that the Model Law is intended in any way 
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to unify national arbitration laws would not only misinterpret its purpose and ultimate goal, 

but would also misrepresent it. 

 It is, nevertheless, important to mention that the UN General Assembly 

Resolution (through which the Model Law was approved), has used the word ‘uniformity’ 

(not unification) in describing the purpose of the Model Law.
122

 The UN General 

Assembly Resolution recommended that:  

[A]ll States give due consideration to the Model Law on International Commercial 

Arbitration, in view of the desirability of uniformity of the law of arbitral 

procedures and the specific needs of international commercial arbitration 

practice.
123

 [Emphasis added] 

 One author has, unfortunately, used this as a supporting evidence to argue that 

the Model Law was meant to unify rather than to harmonize national arbitration laws.
124

 

This thesis respectively disagrees with this view. Besides the fact that the word 

‘unification’ was still not used to describe the main goal of the Model Law, the fact that 

there is ‘desirability to uniformity’ is nothing more than the last step of a long mile that the 

Model Law intends to reach by harmonizing arbitral procedures around the world 

(compared to unifying them). Therefore, harmonization can be seen as a step forward 

towards uniformity not unification. 

  

                                                 
122

 UN General Assembly Resolution No. 40/71, “Model Law on International Commercial Arbitration of the 

UNCITRAL”, (1985), at p.23. 
123

 Ibid. 
124

 O. Al-Hyari, “Challenging Arbitral Awards under the Model Law and Arab and English Laws”, PhD 

Thesis, University of West England, (2009), at p.18. 



  

88 

 

IV Party Autonomy under the Model Law 

The Secretary-General has stated that “probably the most important principle on which the 

Model Law should be based is the freedom of the parties . . . to tailor the ‘rules of the 

game’ to their specific needs.”
125

 Accordingly, the entire scheme of the Model Law 

provides for a wide scope of party autonomy as one of the most important pillars upon 

which this law was founded. The party autonomy principle has been embodied in many of 

the Model Law’s Articles.
126

 

A good example is found in Article 28 of the Model Law which allows the parties 

in any international commercial arbitration agreement to choose, even tailor their own 

applicable law, or choose more than one applicable system. 

Moreover, one of the key characters of the Model Law is the fact that it allows very 

limited and clearly defined instances of court intervention in arbitration processes. This is 

mainly due to the drafters attempt to strike a proper balance between national courts and 

arbitration. For that, Article 5 of the Model Law was very clear in providing that: “[i]n 

matters governed by this law, no court shall intervene except where so provided in this 

Law.” 

The Model Law goes on further to specifically provide for the instances in which a 

court (of a State enacting the Model Law as its national or international arbitration law) 

can intervene in an arbitration.
127

 Moreover, the Model Law further designates that certain 

tasks are to be carried out by the court or a named authority.
128

 

This approach of the Model Law where courts’ intervention is strictly limited to 

certain specified instances aims to create a relationship between national courts and 
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arbitrations that is more of an assistance/supervisory character to the arbitral process as 

opposed to a dilatory one.  

2.5 Concluding Remarks 

Accordingly, the theoretical and historical development of both arbitration and the 

principle of party autonomy have taken place over several stages before they reached the 

level of sophistication they currently enjoy. Over the years, the same progress has also 

taken place specifically in relation to international arbitration agreements. The following 

introductory chapter examines such development and analyzes the different effects a party 

endures by entering an arbitration agreement. Such effects will later on justify the parties’ 

duty as well as privilege to participate positively in the shaping and tailoring of their 

arbitral process. 
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3 Chapter III: The Agreement to 

Arbitrate 

The agreement to arbitrate is the backbone to any international arbitration process. Not 

only does it record the consent of the parties to submit their disputes to arbitration but it 

also excludes the jurisdiction of national courts to solve these disputes.   

Any arbitral process, whether national or international, starts with an agreement to 

arbitrate. The tendency of arbitration, especially internationally, to succeed in its goal to 

effectively solve any dispute within minimum time and costs can rely significantly on 

drafting, what this thesis refers to as, an intelligent arbitration agreement. The latter would 

most importantly represent the parties’ autonomy in a highly personalized manner. Such an 

agreement should not necessarily contain too many details but it will rather include all the 

significant ones, such as the number and qualification of the arbitrators, the place of the 

arbitration, the language of the arbitration, the applicable laws/rules, and so on. This 

agreement would be the true manifestation of parties’ freedom of choice in international 

arbitration.  

 This chapter represents a brief introduction to arbitration agreements. It begins with 

reviewing the definition and historical background of the agreements to arbitrate as well as 

its different types, then it moves on to differentiating between the negative and positive 

effects of these agreements. 
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3.1 Definition 

This thesis sees the agreement to arbitrate as an arrangement between the parties in the 

context of their legal relationship to submit all or some of their current or future disputes to 

arbitration rather than settling these disputes before national courts. It is either a contract or 

a term in a main contract, though separate in nature and could possibly be governed by a 

different law than that applicable to the main contract. 

 As it is shown below, the majority of international conventions and national laws 

on international commercial arbitration provides a straightforward definition of arbitration 

agreements. Most of these definitions are broadly similar both in what they provide (and 

what they do not provide) and in what they guide us in relation to the elements of an 

arbitration agreement. Since it would be quite a lengthy process to go into too much detail 

on the various given definitions of these agreements, this section, by way of illustration, 

only looks into a few examples.
129

 

Quite the comprehensive definition is given under Article 7(1) of the Model Law 

which stipulates that an:  

’Arbitration agreement’ is an agreement by the parties to submit to arbitration all 

or certain disputes which have arisen or which may arise between them in respect 

of a defined legal relationship, whether contractual or not. An arbitration 

agreement may be in the form of an arbitration clause in a contract or in the form 

of a separate agreement. 

Another definition is provided by Article 10(1) of the 1994 Egyptian Arbitration 

Code according to which:  

                                                 
129

 This section gives examples of definitions under the arbitration law of a civil-law country (Egypt) and a 

common-law country (England) to show the differences or similarities between countries from two different 

legal backgrounds.  
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The arbitration agreement is the agreement by which the two parties agree to 

submit to arbitration in order to resolve all or part of the disputes which arose or 

which may arise between them in connection with a defined legal relationship, 

contractual or non-contractual. 

Section 6(1) of the 1996 English Arbitration Act has, on the other hand, provided a 

brief definition, according to which “an ‘arbitration agreement’ means an agreement to 

submit to arbitration present or future disputes (whether they are contractual or not).” 

As for the definition provided by the NY Convention (to which both Egypt and 

England are Signatory States), Article II(1) of the Convention stipulates that:  

Each Contracting State shall recognize an agreement in writing under which the 

parties undertake to submit to arbitration all or any differences which have arisen 

or which may arise between them in respect of a defined legal relationship, whether 

contractual or not, concerning a subject matter capable of settlement by arbitration 

Looking at the previous definitions, the following is observed. All these definitions 

give similar broad guidelines as to what elements constitute an arbitration agreement. For 

instance, that an arbitration agreement deals with either an existing dispute or a future one, 

that this dispute shall be resolved by arbitration (nevertheless, none of these define 

arbitration), and that this agreement can take the form of either an arbitration clause or a 

separate contract. However, none of these definitions provide what exactly constitutes an 

arbitration agreement, for example, in relation to other agreements submitting disputes to 

other forms of dispute resolutions. And so, such responsibility is merely left to national 

courts, arbitral tribunals and commentators. 



  

93 

 

3.2  A Brief Historical View on International 

Arbitration Agreements 

Historically, national courts used to hold arbitration agreements revocable at will because 

they ousted the courts of jurisdiction contrary to public policy.
130

 Even in cases where an 

agreement was held valid and binding, a party could not get specific performance or 

equitable relief to force its counter party to arbitrate.
131

  

Over the 19
th

 century, the overall hostility towards arbitration agreements prevailed 

in US courts as well as English ones.
132

 Countries in many parts of the world refused to 

recognize the validity of international and domestic arbitration agreements.
133

 Many 

developing states in the Middle East, Latin America and Africa saw international 

arbitration agreements as against national interest and, thus, invalid.
134

 

Regardless, agreements to submit existing and future disputes to arbitration 

whether domestically or internationally are enforced almost universally nowadays and 

attempts to evade such agreements are discouraged by courts up to the point where strong 

public policy favors arbitration.
135
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Cardozo Law Review 481, (1980-1981), at p.482, and Born, “Cases and Materials”, at p.177-178. 
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3.3  Types of the Agreements to Arbitrate 

Looking at the previous definitions, one can find that the majority of arbitration laws and 

international arbitration rules have recognized the validity and made a distinction between 

two types of arbitration agreements, those that deal with current disputes (submission 

agreements) and those that deal with future disputes (arbitration clauses).  

Under most legal systems and international conventions, when the term 

‘submission agreement’ is used, it normally refers to agreements to solve current/present 

disputes through arbitration. On the other hand, the term ‘arbitration clause’ normally 

refers to a provision in a main contract referring future disputes between the parties of the 

contract to arbitration. Due to its nature, a submission agreement is usually characterized to 

be longer and more detailed than an arbitration clause. This is mainly due to the simple fact 

that a submission agreement deals with existing disputes, i.e. it deals with already known 

extensive amount of details. Accordingly, the amount of details contained in these 

agreements are considerably more than those contained in an arbitration clause in a 

contract that is added to deal with future unknown disputes.  

Nonetheless, this is not a universal rule, that is to say, there is no legal restriction 

on parties not to use a very brief submission agreement (for example, where parties submit 

their current dispute to an arbitral institution) or a lengthy detailed arbitration clause (for 

example, where parties commence ad hoc arbitration, normally the clause contains 

considerably more details than a boiler-plate clause taken from certain institutional 

rules).
136

 

                                                 
136
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3.4 Effects of the Arbitration Agreement 

Any valid arbitration agreement produces significant legal effects not only for its parties 

but also for the arbitrators and national courts. These effects can be divided into two 

categories, the positive and negative effects. The first type of effects include an obligation 

on the parties to refer their disputes to arbitration, participate in good faith in the arbitral 

process once it started, and cooperate equally to make the arbitration effective. The second 

effect includes an obligation on the parties not to pursue dispute resolution through 

national courts or any other similar legal forums. This section discusses, in details, both 

types of effects.  

3.4.1 The Positive Legal Effect of the Arbitration 

Agreement 

The most fundamental effect of any arbitration agreement is to require the parties to refer 

any dispute arising out of their transaction to arbitration. However, this effect should not be 

understood narrowly since it reflects other obligations as well. The positive effect of an 

agreement to arbitrate also obligates the parties to cooperate effectively and to act in good 

faith to produce a successful/effective arbitral process. This section goes into these three 

dimensions of the positive effect of the arbitration agreement with more details. 

The first dimension of the positive effect of an arbitration agreement is for the 

parties to refer their disputes to arbitration. Ironically, even though this is the most 

fundamental objective of any arbitration agreement, this obligation is hardly ever expressly 

mentioned by many international conventions or national laws. Many of these rather 
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choose to focus on the negative effect of the arbitration agreement or on the remedies of 

the breach of one and choose to refer to this first dimension implicitly.
137

 

It is, however, essential to emphasize that an arbitration agreement does not compel 

an aggrieved party to refer his claims directly to arbitration. In other words, an agreement 

to arbitrate does not forbid a party from seeking, initiating, or accepting negotiated 

solutions to solve a dispute. Rather, an arbitration agreement requires a party to participate 

cooperatively and with good faith in the arbitration once it is initiated so as to not to pursue 

settlement of disputes that were agreed to be arbitrated through litigation.
138

 

 The second dimension of the positive effect of any agreement to arbitrate is for the 

parties to participate cooperatively in the arbitration process. An arbitration process always 

starts with the arbitration agreement. And since party autonomy is one of the most essential 

characters and attractions of any international arbitration, parties can and should use this 

autonomy through the positive obligation of the arbitration agreement, to tailor this effect 

to their benefits. So, for example, they can, and almost should, participate/cooperate in 

constituting the tribunal, paying the arbitrators, agreeing on the arbitral procedures, 

choosing the arbitral seat and the applicable law, and finally fulfilling the award. That is 

because, when a party agrees to arbitrate, it impliedly, but definitely, agrees to participate 

in all these aspects of the international arbitral process.
139

 

This thesis finds that this obligation is derived from the fact that the parties’ ability 

to design their own arbitral process is the most fundamental character of international 

commercial arbitrations. Nonetheless, this autonomy is not merely an advantage of 

arbitration but also a responsibility. This freedom is mirrored by an implied contractual 
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responsibility of the parties to take part in their arbitral process. To prove that such 

autonomy is a responsibility as much as an advantage, some jurisdictions have produced 

this obligation under their national arbitration legislation, even though it does already arise 

from the parties’ agreement to arbitrate. For example, Section 40 of the 1996 English 

Arbitration Act stipulates that:  

(1) The parties shall do all things necessary for the proper and expeditious conduct 

of the arbitral proceedings.  

(2) This includes  

(a) complying without delay with any determination of the tribunal as to 

procedural or evidential matters, or with any order or direction of the 

tribunal, and 

(b) where appropriate, taking without delay any necessary steps to obtain a 

decision of the court on a preliminary question of jurisdiction or law.
140

 

The third dimension of the positive effect of any agreement to arbitrate is the 

obligation of the parties to perform their responsibilities under the arbitration agreement in 

good faith. This is because the parties’ obligation to act fairly and in good faith is extended 

to the dispute and its settlement.
141

 As it is mentioned before, this obligation is no more 

than a crystallized effect of the general doctrine pacta sunt servanda which is recognized 

internationally under almost all developed legal systems.
142

 It may, however, be worth 

noting that good faith as a doctrine, in general, is quite a controversial concept both 

judicially and academically. This may be due to the ambiguous nature of its acceptance in 

several common law jurisdictions. For instance, English courts have been inclined to rely 
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 Also see Sections 34 and 45 of the same Act. 
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 L. Levy and V. Veeder, “Arbitration and Oral Evidence”, (2004), at p.11 and p.16. 
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Joint Serv. Corp. Shenzhen Branch v. Gee Tai Holdings Co., XX YCA 671, (1995). 



  

98 

 

on the existence of an implied duty of good faith in the performance and negotiations of 

contracts.
143

 Having said that, it is significant to clarify that, whenever good faith is 

mentioned, this thesis focuses only on the parties’ duty to act in good faith and not on a 

certain jurisdiction’s interpretation or recognition of a duty/doctrine of good faith in 

general. This is further emphasized as this thesis is not looking specifically at a certain 

jurisdiction or a certain legal background. 

The importance of the obligation to act in good faith lies in the nature of the 

arbitration agreement itself. Because an agreement to arbitrate is a sui generis contractual 

provision that is designed only to operate once the contracting parties have fallen into 

dispute, the obligation to act in good faith while regulating the consensual resolution of 

their dispute is highly emphasized then, especially that when a dispute arises, it reflects a 

rather hostile environment between the parties which makes cooperating in good faith a 

necessity. 

The contents/aspects of the obligation to act in good faith are, however, not 

exclusively and clearly listed under any set of rules. In the words of one arbitral tribunal: 

“according to good faith, the parties to an international arbitration must in particular 

facilitate the proceedings and abstain from all delaying tactics.”
144

 

It has also been held that an obligation to act in good faith under the arbitration 

agreement includes participating in the constitution of the arbitral tribunal,
145

 paying the 

arbitrators their fees or any required advances,
146

 cooperating with the arbitrators with 
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regard to procedural matters,
147

 obeying confidentiality protocols related to the arbitration, 

and, of course, complying with disclosure requests, orders, and the award.
148

 Regardless, 

all these obligations are variable and are all subject to the parties’ autonomy and so can be 

altered to be narrowed or elaborated through the instrument of the contract and the 

arbitration agreement. 

3.4.2 The Negative Legal Effect of the Arbitration 

Agreement 

The positive and the negative effect of an international arbitration agreement are two faces 

to one coin. Accordingly, just as a party to an arbitration agreement is obligated to arbitrate 

all and any dispute(s) arising out of the main contract, that party is also forbidden to 

litigate these disputes under this agreement.  

Unlike the positive effect, the negative effect of an international arbitration 

agreement is provided for under almost all international conventions and national laws. 

Article II(1) and II(3) of the NY Convention requires Contracting States to recognize 

arbitration agreements and to refer the parties to arbitration when one exists. The same 

approach is adopted under Article 8(1) of the Model Law which imposes an identical 

obligation to that under Article II of the NY Convention.  

There are, however, two aspects of the negative effect of the arbitration agreement. 

The first is manifested in the obligation not to litigate disputes subject to arbitration, while 

the second is the exclusivity of arbitration.  

The first aspect of the negative effect of the arbitration agreement basically means 

that parties are not to litigate disputes that are subject to arbitration. This aspect of the 

negative effect has been held by many national courts to be a mandatory obligation that is 
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 Petrochilos, at p.216. 
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not subject to courts discretion.
149

 Many commentators agree to that effect and argue that it 

is specifically produced under Article 8(1) of the Model Law which makes this Article a 

mandatory provision.
150

  

The second aspect of the negative effect of an arbitration agreement refers to the 

exclusivity of arbitration.
151

 Accordingly, a party is not only prohibited from litigating 

arbitral disputes, but it is also under the obligation not to use any other forum to settle 

disputes besides arbitration. This means that arbitration exclusivity compels the parties not 

to proceed with any court procedures parallel to arbitration.
152

 Although this aspect of the 

negative effect is more of an implied effect, some institutional rules include express 

provisions to that effect.
153

 It is, nevertheless, important to clarify that the exclusivity of 

arbitration does not entail in any manner that the parties are prohibited from conducting 

hybrid forms of dispute resolution. Although a negative obligation of an arbitration 

agreement requires that the parties do not recourse to litigation or conduct parallel court 

procedures with arbitration, it does not prohibit the parties from agreeing explicitly to 

conduct other sorts of dispute resolution procedures before, with, or after their 

arbitration.
154

 A key matter, however, in these forms of hybrid forms of dispute resolution 

is that the parties provide from them expressly either in their arbitration agreement or 

through a subsequent separate agreement. 
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For that, a party’s commencement of litigation on arbitrable claims is to be 

considered a breach of that agreement, particularly its negative obligation.
155

 Such breach 

entitles the non-breaching party to certain remedies that could include, for example, 

specific enforcement or suspension/dismissal of litigation and could also expose the 

breaching party for contractual liability.
156

 

Therefore, the positive and the negative effects of arbitration agreements complete 

each other as two faces to one coin. While the positive effect obligates the parties to 

arbitrate their disputes cooperatively and in good faith, the negative effect acts as a 

reminder not to breach the agreement to arbitrate by litigating arbitrable disputes. 

3.5 Concluding Remarks 

Having looked at the definitions, types, and effects of arbitration agreements, one can 

generally notice that hardly any of the above describes the differences between an 

arbitration agreement and any other substantive contract. Even though arbitration 

agreements are of a contractual nature, the types of issues regulated by these agreements 

are quite distinct from those covered by ordinary substantive contracts.  

Generally speaking, an arbitration agreement is concerned with regulating 

procedural issues that are quite different in nature to the substantive rights and obligations 

of the parties produced under other types of contracts.
157

 In that sense, in has been claimed 

that an arbitration agreement is only of an ancillary/auxiliary role to the substantive 

provisions of the main contract.
158

 That is to say, instead of providing for substantive rights 

and obligations, arbitration agreements rather define the process that later on determines 
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the future of the parties’ contractual agreement. One commentator explains by giving an 

example that,  

[A] clause that provides that one party pay the other a given sum of money if the 

agreement is nullified must be enforced precisely when the agreement is nullified: it 

therefore survives nullification of the rest of the agreement unless it is directly 

affected by the defect which gave rise to nullification.
159

 

This distinctive nature of arbitration agreements along with other aspects have 

resulted in separating the arbitration agreement from the parties’ main contract, specifically 

in the case of an arbitration clause. The following chapter looks into the consequences of 

separability, specifically in the case of an arbitration clause. 

                                                 
159
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4 Chapter IV: The Nature of 

International Arbitration Agreements 

As a general rule, arbitration agreements are of a procedural nature compared to the 

substantive nature of ordinary substantive contract.
160

 One authority explains that “the 

arbitration agreement is treated as a procedural contract and not as an element 

(condition) of a material-legal contract.”
161

 Another authority describes arbitration 

agreements by maintaining that they “are not mere agreements between individuals, but 

procedural agreements which are subject to public law.”
162

  

In an indirect way, these characterizations have captured the underlying nature of 

arbitration agreements being described as ancillary tools that provide specific dispute 

resolution machinery that is related to, but distinct from, the parties’ main substantive 

contract. This different procedural nature (along with other aspects) has attributed to its 

detachment from the substantive main contract. Due to this distinct nature of the arbitration 

agreement, it is viewed as separate from the main contract containing it. This sort of 

severability has resulted in creating one of the most important principles in arbitration, i.e. 

the separability presumption.  

It is also self-evident that a submission agreement, as compared to an arbitration 

clause, is an autonomous agreement to the main contract between the parties.
163

 Although 

it is related to the main contract in the sense that it is basically created to settle disputes 

arising out of that contract, it is a separate document that has its own separate existence (in 

comparison to arbitration clauses that are not physically separate). In that sense, the 

performance of this submission agreement is completely autonomous from the 
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performance of the main contract between the parties. Accordingly, this chapter focuses 

exclusively on the separability of an arbitration clause from the substantive main contract 

containing it.  

To that end, this chapter examines the definition and regulation of the separability 

presumption under the NY Convention and the Model Law. It also looks into the 

consequences of the application of separability in international commercial arbitration. 

Then, the chapter proposes a certain analysis in relation to the application of separability 

that connects it to the consent of the parties to arbitrate. Finally, the chapter addresses a 

few misconceptions on the application of separability and attempts to reply to some of 

them. 

4.1 The Separability of the Arbitration 

Agreement 

Generally speaking, the interaction between the status of the main contract and the 

arbitration clause inside can cause a bit of confusion. In attempt of clarifying such 

confusion, this section looks into the definition of separability, its justifications, and finally 

the terminology used to refer to it. 
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4.1.1 Definition 

Many commentators and authorities have illustrated on the meaning and definition of the 

separability presumption. One international arbitral award states that separability means 

that “the arbitral clause is autonomous and juridically independent from the main contract 

in which it is contained. . .”
164

 

From a civil law prospective, the famous French Gosset case summarised the 

separability presumption by maintaining that “in matters of international arbitration, the 

arbitration agreement . . . always has, except in exceptional circumstances, a complete 

juridical autonomy excluding it from being affected by an eventual invalidity of that 

act.”
165

 

A few commentators explain that the essence of the separability presumption lies in 

the fact that the validity of the arbitration clause is not necessarily tied or bound to that of 

the main contract and vice-versa.
166

  

According to this thesis, separability simply stands for the continuous validity of the 

arbitration clause notwithstanding the flaws that affect (or might affect) the parties’ main 

contract/relationship, unless the parties’ consent that created the arbitration agreement has, 

separately, been impeached as a result to that flaw. To the same effect, Judge Schwebel 

explains that “when the parties to an agreement containing an arbitration clause enter into 

that agreement, they conclude not one but two agreements, the arbitral twin of which 

survives any birth defect or acquired disability of the principle agreement.”
167

 

                                                 
164

 Final Award in ICC Case No. 8938, XXIV YCA 174, (1999), at p.176.  
165

 Judgement of 7 May 1963, Ets Raymond Gosset v. Carapelli, JCP Ed. G 1963, II, (French Cour de 

Cassation civ. 1e), at p.13. 
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4.1.2 Justifications 

The separability of the arbitration agreement is considered one of the pillars of arbitration 

in general. It protects its integrity and provides it with the needed stability that attracts 

most business parties to arbitration over litigation. Accordingly, many justifications can be 

found for that principle. One can divide these justifications into practical and theoretical 

ones.
168

 

The practical justifications lie simply in the fact that separability answers the needs 

of international trade in general. It satisfies the effectiveness of arbitration as the primal 

dispute settlement method in international commerce by providing business parties with 

the security of knowing that their previously established intentions of submitting their 

disputes to arbitration will not easily be defeated. If the arbitration clause was to be seen as 

simply a part of the contract, any claim by one of the parties that the contract is invalid or 

illegal and should be terminated for any reason would directly affect the arbitration clause 

and the jurisdiction of the arbitral tribunal.
169

 On the contrary, commercial parties will 

ordinarily and reasonably expect their arbitration clause to encompass disputes about the 

validity, existence, legality, and continuous effectiveness of their main substantive contract 

and avoid the unpleasant experience of a separate jurisdiction.
170

  

On the other hand, another justification for the separability presumption can easily 

be found in situations where parties decide to arbitrate under institutional rules that 

expressly provide for the separability of arbitration agreements under its provisions.
171

 In 

that case, the separability of the arbitration agreement is easily justified on the basis of the 
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parties’ express agreement to arbitrate under these institutional rules and their commitment 

to all the provisions of the institution. 

As for the theoretical justifications, the separability presumption relies extensively 

on the distinctive procedural nature of arbitration agreements. Theoretically speaking, 

compared to the underlying contract which is mainly concerned with the substantive rights 

and obligations of the parties, the arbitration agreement is rather concerned with the 

procedural issues related to the parties’ dispute resolution.
172

 Accordingly, the arbitration 

clause is rather concerned with the ‘separate’ function of resolving disputes, rather than 

regulating the substantive contractual terms of the parties’ commercial bargain. Many 

arbitrations have, accordingly, relied on that theoretical distinction. For example, in All-

Union Foreign Trade Assoc. Sojuznefteexport v. JOC Oil Ltd, the arbitral tribunal 

explained that, 

An arbitration clause, included in a contract, means that there are regulated in it 

relationships different in legal nature, and that therefore the effect of the 

arbitration clause is separate from the effect of the remaining provisions of the 

foreign trade contract.
173

  

4.1.3 Reference to Separability 

Before this thesis addresses the topic of separability internationally, a final point on how 

separability has been referred to must be clarified. Reading on separability reveals that 

there are two ways used to refer to it. The division came between common law 

jurisdictions and civil ones. Common law jurisdictions have historically preferred the term 

separability focusing on the contractual origins of the principle and limiting its effect to 
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 Leboulanger, ICCA Congress 13, at p.13. 
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 XVIII YCA 92, (1993), at p.92. 
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have the arbitration clause separate from the underlying contract and nothing else.
174

 In 

contrast, civil law jurisdictions have more often referred to separability using the terms 

‘autonomy’ or ‘independence’. In so doing, civil law jurisdictions aimed at reflecting a 

greater focus on the external legal regime generally used in international commercial 

arbitration by implying a stronger application of separation between not only the 

arbitration agreement and the underlying contract but rather separating arbitration 

agreements from national legal systems.
175

 

If this thesis were to choose between both terminologies, then ‘separability’ would 

be much preferable. The term autonomy or independence indicates that the arbitration 

agreement is rather whole or less related to the underlying contract. In reality, the 

arbitration agreement is auxiliary to the underlying contract and has more of a supportive 

and ancillary function.
176

 And so, although the arbitration agreement should generally be 

separated from the contract containing it, it is never entirely independent or ‘autonomous’ 

from that contract as the term indicates. It has also been noted that the use of the term 

separability focuses the attention on the parties’ intentions in creating a separate arbitration 

agreement from their main contract rather than an agreement that is separate from national 

laws under a certain conception of some external legal rules.
177

 

To that end, this thesis, also, believes that the use of the term ‘separability 

presumption’ is even more accurate than to say that separability has rather created a 

doctrine. The term ‘presumption’ has a clearer/stronger emphasis on the parties’ intentions 
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 See, for example, the American Prima Paint Corp v. Flood & Conklin Mfg. Co., 388 US 395, (1976), at 

p.402. For an English example, see Westacre Inv. Inc. v. Jugoimport-SDPR Holdings Co. Ltd [1998] 3 A11 

E.R. 570 (Q.B.).  
175

 See, for example, Judgment of 2 September 1993, Nat’l Power Corp. v. Westinghouse, DFT 119 II 380, at 
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at p.197.  
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 Born I, at p.351-353. 
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in the sense that they presume that their arbitration agreement is separate from their 

underlying contract. 

Having mentioned all that, this thesis finds very little to be gained from debates 

over appropriate labelling. In reality it all goes down to the intentions of the parties using 

the term and referring to arbitration in their contract. Moreover, there are examples of 

common law authorities that described the arbitration agreement to be autonomous with 

the same effect understood generally under common law jurisdictions, and civil law 

authorities that suggested that the use of the term autonomy can stand for the same typical 

effect of separability.
178

 However, this thesis still finds it essential for the parties in 

international commercial arbitration to get acquainted with how the separability 

presumption is addressed in different jurisdictions. Such awareness may help avoiding any 

sort of misunderstandings regarding the specific nature of arbitration agreements. 

4.2 Presentation of the Separability 

Presumption Nationally and Internationally 

The development of the separability presumption nowadays has reached an international 

level due to the importance of this presumption. Separability is recognized and represented 

almost universally now under international arbitration conventions and national arbitration 

regimes. This section examines separability under the NY Convention and the Model Law. 

                                                 
178

 For example, in the English case Peterson Farms Inc. v. C&M Farming Ltd, [2004] l Lloyd’s Rep. 603 

(Q.B.), at p.609, the court stated that “under the doctrine of separability, an arbitration agreement is 

separable and autonomous from the underlying contract in which it appears. The autonomy of arbitration 

agreements has become a universal principle in the realm of international commercial arbitration.” Also, in 

Gaillard, at p.197, the authors add that “it should be emphasized at the outset that the term ‘autonomy’ has a 

dual meaning. It is sometimes used in its traditional sense, which is to refer to the autonomy or separability 

of the arbitration agreement from the main contract to which it relates. Sometimes though, the courts . . . 

refer to the autonomy of the arbitration agreement from all national laws, which is entirely a different 

concept, related to the issue of the selection of the rules on the basis of which the existence and validity of an 

arbitration agreement must be assessed.” 
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4.2.1 The NY Convention 

The NY Convention’s position on the separability presumption is an item of perturbation. 

The Convention has not expressly regulated for separability under any of its provisions. 

However, due to Articles II(1), II(2), and V(1)(a), it might have been assumed that the 

Convention have provided impliedly for the separability of arbitration agreements. Such 

confusion has, unfortunately, created a division between commentators. While some find 

that the Convention is indifferent to the separability presumption, others take the view that 

it adopts separability by implication. 

The first group of commentators who find the Convention to be indifferent to 

separability basically ground their arguments on the simple fact that the Convention has 

failed to bring any direct reference to separability.
179

 The Convention’s clearest position 

towards separability lies in Article V(1)(a) where it provides that arbitration agreements 

could end up being subjected to different laws than that of the underlying contract which is 

one of the main consequences of separability, as shown below.
180

 However, under Article 

V(1)(a), the Convention refers arbitration agreements either to the law chosen by the 

parties or to the relevant national legal system “the law of the country where the award was 

made.” Nonetheless, the matter of the fact is that this law may or may not provide for the 

separability of the arbitration agreement.
181

 Therefore, if the application of that law allows 

for the invalidity of the arbitration agreement as a result to the invalidity of the main 

contract (for example),
182

 the NY Convention would not only be indifferent to the 
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 See, for example, Berg, at p.145-146, A. Lessing, “Sauer-Getriebe K.G. v. White Hydraulics Inc.: 

Applicability of the Federal Arbitration Act to International Commercial Arbitration”, 2 International Tax 

and Business Law 22, (1984), A. Samuel, “Book Review”, 5(1) Journal of International Arbitration 119, 

(1988), C. Svernlov and L. Carroll, “What Isn’t, Ain’t: The Current Status of the Doctrine of Separability”, 

8(4) Journal of International Arbitration 37, (1991), and Gaillard, at p.202. 
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 See Section 4.3.1 of this thesis. 
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 C. Svernlov and L. Carroll, “What Isn’t, Ain’t: The Current Status of the Doctrine of Separability”, 8(4) 

Journal of International Arbitration 37, (1991), at p.42. 
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 As indeed was the case in Sojuznefteexpotr v. JOC Oil Co., S. Ct. Bermuda, 16 July 1987, 2 International 
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separability presumption but it could possibly be defeating its purpose, i.e. the protection 

of the integrity of an arbitration clause in a main contract. 

 The second group of commentators who take the view that the Convention adopts 

separability by implication, argue that both Articles II(1) and II(2) imply the separability of 

arbitration agreements since they attract certain legal rules that only apply to arbitration 

agreements and not to the underlying contracts (for example, the writing requirements in 

Art.II(1) and the substantive validity presumption in Art.II(2)).
183

 

They also claim that Article V(1)(a) could have the effect of subjecting the 

arbitration agreement to a law other than that governing the main contract since the 

provision allows for the application of a specific national law to the arbitration agreement 

as distinct from the underlying contract either by the choice of the parties or the application 

of a certain choice of law rule.
184

 

This thesis finds that the NY Convention has failed in maintaining a clear position 

on the separability presumption. The thesis also finds it difficult to see the Convention’s 

adoption of separability by implication. Compared to other international arbitration 

conventions, the NY Convention provides quite a frail stance on separability, if any at all. 

For example, the 1961 European Convention on International Commercial Arbitration 

(hereinafter, the ‘European Convention’)
185

 (even though it does not provide for the 

separability presumption expressly) acknowledges the separability of the arbitration 

agreement by authorizing arbitral tribunals to consider challenges to the “existence or the 
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 See, for example, S. Schwebel, “International Arbitration: Three Salient Problems”, (1987), at p.3-6. 
184

 “Commentary on the NY Convention”, at p.52. 
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 The European Convention is a significant regional commercial arbitration treaty that was drafted with the 

purpose of improving the then-existing international arbitration legal framework which involved parties from 

European States (particularly East-West Europe). See, generally, D. Hascher, “European Convention on 

International Commercial Arbitration of 1961”, XX YCA 1006, (1995), and O. Glossner, “The Institutional 

Appointment of Arbitrators: The Special Committee of the European Convention on Commercial Arbitration 

of Geneva, 21 April 1961”, 12 Arbitration International 95, (1996). 



  

112 

 

validity of the arbitration agreement or of the contract of which the agreement forms 

part.”
186

  

Other international arbitration rules have also managed to refer to the separability 

presumption even more explicitly. For example, Article 23(1) of the 2010 UNCITRAL 

Arbitration Rules provides that: “. . . an arbitration clause that forms part of a contract 

shall be treated as an agreement independent of the other terms of the contract. A decision 

by the arbitral tribunal that the contract is null shall not entail automatically the invalidity 

of the arbitration clause.”
187

 

Accordingly, this thesis is of the view that the NY Convention is indifferent of the 

separability presumption. If the Convention’s drafters intended to consider separability, it 

would have been a simple task to refer to separability one way or another (just as 

previewed under other international arbitration instruments). On the contrary, by not 

mentioning or referring to the separability presumption in any manner, the Convention 

actually makes it explicit that it leaves this matter to the jurisdiction of the applicable law 

to the arbitration agreement, whether that was the parties’ choice of law, or the appropriate 

law according to conflict of laws rules which leaves the door open to several uncertainties 

concerning the enforceability of the arbitration clause inside a contract. 

4.2.2 The Model Law 

Unlike the NY Convention, the Model Law explicitly addresses the separability of the 

arbitration agreement under Article 16(1) which provides for the competence-competence 

of the tribunal and explicitly identifies an arbitration clause in a contract as independent of 

the other terms.  
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 Article V(3) of the European Convention. 
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 Also see Article 23(2) of the 2014 LCIA Rules, Article 15(4) of the CIETAC Rules, Article 19(2) of the 

2014 ICDR Arbitration Rules, Article 21(2) of the Swiss International Arbitration Rules, and Article 6(9) of 

the 2012 ICC Rules. 
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This thesis finds the Model Law’s position to be one of the clearest and most direct 

on its support of the separability presumption. Nevertheless, the Model Law’s treatment of 

the separability presumption is somehow placed under the ‘JURISDICTION OF THE 

ARBITRAL TRIBUNAL’ section of the Law, specifically ‘The competence of the arbitral 

tribunal to rule of its jurisdiction’.
188

 This issue might cause a slight confusion since it 

places separability under the competence-competence principle. 

Having mentioned that, compared to the NY Convention’s position, the Model 

Law’s stand on the separability presumption is solid.  

To that end, the Model Law is known internationally only as a good model of a 

national arbitration law for countries to harmonize and promote its arbitral practices for a 

better arbitral environment internationally. Accordingly, it is of no virtual importance 

where the Model Law regulates for the separability presumption as long as it does so 

explicitly. Additionally, many judicial decisions of jurisdictions adopting the Model Law 

have been consistent with this analysis, i.e. holding arbitration agreements separable and 

giving them effect notwithstanding the invalidity of the underlying contract.
189

 

Additionally, the same applies to many provisions of national arbitration laws for countries 

adopting the Model Law in different manners.
190
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 See “UNCITRAL Model Law on International Commercial Arbitration”, available at 

(https://www.uncitral.org/pdf/english/texts/arbitration/ml-arb/07-86998_Ebook.pdf) (last visited 27/09/2015), 

at p.8. 
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 See, for example, Brawn Laboratories Ltd v. Fittydent International GmbH, XXVI YCA 783, (2001), 

Brain Harper v. Kvaerner Fjellstrand Shipping AS, XVIII YCA 358, (1993), at p.359-369, Cecrop Co. v. 

Kinetic Sciences Inc., 16 B.L.R. 3d 15 (B.C. S.Ct. 2001), Ferris v. Plaister, 34 N.S.W.L.R. 475 (N.S.W. 

Court of Appeal 1999), and Campbell v. Murphy 15 O.P. 3d 444, (Ontario Court of Justice 1993). 
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 See for example, Section 1040(1) of the German ZPO, Article 23 of the 1994 Egyptian Arbitration Law, 
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Procedure. 
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4.3 Consequences of the Separability of the 

Arbitration Agreement 

The importance of the consequences of separability for the parties is that it presents them 

with a clear understanding from the very beginning as to how, in practice, their arbitration 

clause is separate from their main contract. Such in-advance perception would prevent the 

parties from having any misunderstandings regarding the validity and existence of their 

arbitration clause in relation to that of the main contract, and will, consequently, shape 

their expectations accurately. This section looks into the main consequences of the 

application of separability in international arbitration. 

4.3.1 Potential Application of a Different National 

Law to the Arbitration Clause than that of the 

Underlying Contract 

The first consequence of the separability presumption means that the arbitration clause 

under a substantive contract can and may be governed by a different national law than that 

governing the main contract. In Final Award in ICC Case No. 1507, the tribunal reached 

the conclusion that: “an arbitration clause in an international contract may perfectly well 

be governed by a law different from that applicable to the underlying contract.”
191

 

 Two points should be emphasized here. First, applying two different laws, one to 

the arbitration clause and one to the main contract, is a possible consequence of the 
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 In S. Jarvin and Y. Derians, “Collection of ICC Arbitral Awards 1974 – 1985”, (1990), at p.215-216. Also 

see Final Award in ICC Case No. 4381, 113 JDI 1102, (1986), at p.1104, and Final Award in ICC Case No. 

6162, XVII YCA 153, (1992), at p.160-162. 
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separability presumption but not a must.
192

 In many cases, the same law governs both the 

arbitration clause and the underlying contract.
193

  

The second point has to do with how the parties can employ their autonomy to put 

this option to their benefit. Applying a different law to the arbitration agreement is sought 

to safeguard international arbitration agreements against challenges to their validity 

through challenges to the validity or existence of the main contract. If the parties bore that 

in mind at the time of drafting their contract and arbitration clause, they may choose to 

protect the validity of their arbitration clause by choosing a different law to apply to it than 

that applicable to the main contract.  

Regardless, it is important to note that, in many occasions, the parties fail to 

indicate an express choice of law clause specifically applicable to their arbitration 

agreement.
194

 In that case, the authority in question cannot just assume that the law 

applicable to the arbitration agreement is the same as that to the main contract.
195

 As one 

French commentator reasons: “it would therefore be going too far to interpret such 

[general choice of law] clauses as containing an express choice as to the law governing 

the arbitration agreement.”
196

 

Accordingly, separability gives the parties the freedom/privilege to choose a 

different applicable law to their arbitration clause than that of the main contract. An option 

that could provide the parties with the opportunity to avoid the effect which some national 

substantive laws may inflect on the validity and enforceability of arbitration clauses if the 

same law applies to both the arbitration clause and the main contract. With the frail stand 

of the NY Convention on separability, this consequence could possibly serve as an added 
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bonus to how the parties can avoid the disadvantages that may be imposed by some 

national arbitration laws regarding the separability of the arbitration agreement.  

4.3.2 Potential Application of Different Legal 

Rules within the Same Legal System 

Another consequence of the separability presumption is that, even when one national law 

applies to both the arbitration clause and the main contract, different substantive legal rules 

within this same legal system may apply to the arbitration agreement but not to the main 

contract.  

 This consequence is manifested under many developed jurisdictions where the 

national arbitration statutes assign specific rules applicable only to the form and validity of 

international arbitration agreements but not to any other type of agreements.
197

 

A number of national court decisions have also reached a similar result, applying a 

different set of legal rules to uphold the existence and validity of the arbitration agreement 

against the invalidity of the underlying contract.
198

  

Although this possibility has received less attention than the application of different 

national laws to the arbitration agreement and the underlying contract, it is of equal 

significance. 
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 For example, Article 7(2) of the Model Law, Section 2 of the US FAA, Section 5 of the 1996 English 
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4.3.3 Effects of Non-Existence, Invalidity, 

Illegality, or Termination 

The interrelation between the parties’ arbitration agreement and their underlying contract is 

not surprising. It remains a fact that the arbitration agreement is a clause of the main 

contract. Within this interrelation, separability exists to separate between the actual 

illegality, invalidity, termination, or non-existence of the main contract and that of the 

arbitration agreement within. In the sense that one will not necessarily affect the other 

unless there is strong evidence to show that the defect of the main contract has gone to the 

root of the arbitration clause within as well. This consequence works the other way too by 

not necessarily allowing defects of an arbitration clause to affect the status of the 

underlying contract.  

Although there are many other aspects of separability in arbitration, this particular 

consequence functions the best at protecting the integrity of arbitration agreements and the 

intentions of reasonable business parties. For that, out of all the other consequences of 

separability, this particular one is focused upon the most by many international arbitration 

rules, national arbitration laws, and international and national arbitral decisions.
199

 It is also 

supported by many international institutional arbitration rules.
200

 

 However, it is very important to emphasize that the arbitration agreement within a 

contract is not wholly independent from that contract. As a matter of fact, there are 

situations where the status of the main contract will affect the arbitration clause within. 
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 See, for example, Section 7 of the 1996 English Arbitration Act, Article 16(1) of the Model Law, and 
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that the parties’ arbitration clause was separate from their underlying insurance contract and, as a result, the 

initial illegality of the underlying contract did not affect the arbitration clause. Also see Interim Award of ICC 

Case No. 7929, XXV YCA 312, (2000), at p.316. 
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The separability presumption does not mean that the invalidity, illegality, non-existence, or 

termination of the main contract will never impeach that of the arbitration agreement 

within. In Westinghouse v. National Power Corp. (Philippines) the tribunal stated that: 

“there may be instances where a defect going to the root of an agreement between the 

parties affects both the main contract and the arbitration clause.”
201

  

Accordingly, although this consequence acts and aims at separating the status of the 

main contract from that of the arbitration clause within, it is not to say that it will always 

produce that effect. It is highly significant for the parties and their counsel to realize that, 

although this consequence aims at protecting the validity and enforceability of arbitration 

agreements, it is not set in stone that it will always do. Different circumstances of different 

cases can and may prove that even a separate arbitration agreement can still suffer from its 

own flaws which can render it invalid, illegal, or even non-existent.  However, as it is 

shown below, even in these circumstances, separability still applies by allowing a separate 

analysis to be carried out on the status and consent of the arbitration agreement (apart from 

that of the main contract) to see if an arbitration agreement is still valid and enforceable or 

not.  

4.4 Separability and the Parties’ Consent 

Whether the parties are consciously aware that, when creating a contract with an arbitration 

clause within, they are actually creating two very separate agreements, is irrelevant to the 

fact that they need two separate consents to create these sorts of contracts (i.e. contractual 

agreements with an arbitration clause within).  

This section argues that, because the consent that created the main contract is 

separate and distinct from the consent that created the arbitration agreement within, the 
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application of separability should rely on the existence of the evidence which can support 

that the parties’ consent to arbitrate has not been affected by the flaw that impeached the 

main contract, and is, therefore, valid and enforceable despite any challenge to the main 

contract.  In other words, the application of separability should rely on the existence of the 

parties’ consent to arbitrate apart from their consent to contract. 

 Connecting the application of separability to the existence or non-existence of the 

parties’ consent to arbitrate allows analyses of different challenges to the main contract to 

be examined specifically – and properly – in relation to the arbitration agreement 

separately. It also prevents challenges to the main contract to defeat the parties’ prior 

intentions to arbitrate their future disputes. On the contrary, it adopts perfectly with any 

sort of changes that may develop from the moment the parties create their arbitration 

agreement until the dispute arises. This is because it focuses solely on the parties’ consent 

to arbitrate and any evidence that suggests the existence or non-existence of that consent. 

And so, it can cope with any fluctuations of that consent over the course of the contractual 

relationship until the dispute arises and even after that, as it focuses exclusively on the 

parties’ consent to arbitrate apart from the consent to contract.  

Regardless, it is important to stress that this is not to argue that if a contract never 

existed in any way (for example, the parties have never met or have never even had 

primary negotiations over their contractual relationship, or where a contract has been 

entered into forcefully), an arbitration agreement would still somehow exist. Since this 

analysis mainly focuses and always looks for the consent to arbitrate apart from the 

consent to contract, it applies even to these situations. The only difference is that, in these 

situations, the consent to arbitrate never existed to begin with and so the arbitration 

agreement never existed as a result. Applying an analysis that focuses on and separates the 

consent to arbitrate from the consent to contract does not create an arbitration agreement 
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even in situations where the parties never assented to arbitrate their disputes, i.e. it does not 

create arbitrations out of thin air.  

The main issue that this chapter refuses to submit to is any sort of direct/automatic 

reliability on the status of the main contract in determining the existence and/or validity of 

the arbitration clause within, which is quite a natural and straightforward application of 

separability.  

Consequently, if it only takes a strong evidence to provide that the parties have 

agreed to arbitrate, one way or another, through the contract or another mean, then it 

follows that the material existence of the main contract is not really a necessity to prove 

that there exists an arbitration agreement between the parties to arbitrate their future 

disputes. What really matters according to this analysis is that there is enough evidence 

that the parties agreed to arbitrate their disputes. Accordingly, the following section, in 

support of that analysis, will demonstrate multiple groups of cases in which the non-

existence of a martial contract was not enough reason to rule out the existence of an 

arbitration clause/agreement.
202

  

4.4.1 Arbitration without a Contract 

The fact that an arbitration agreement can exist without necessarily a written contract is not 

much of a novelty. As a matter of fact, many national and international arbitration rules 

have explicitly provided for this.
203

 

Regardless, it is one thing to say that separability can protect the arbitration 

agreement when the main contract is found illegal, invalid, or terminated. It is a much 
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Thoughts on Fiona Trust: The Doctrine of Separability and Consent to Arbitrate”, 24 Arbitration 
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further step to claim that separability can possibly uphold an arbitration agreement even in 

cases where the main contract was found non-existent. Actual cases where an arbitration 

agreement existed despite the non-existence of a main written contract can further support 

the analysis according to which an arbitration agreement only needs a strong evidence of 

the parties’ consent to arbitrate to exist. Through the demonstration of these cases, it will 

be obvious that, for the separability presumption to apply and for the arbitration clause to 

survive the non-existence of the main underlying contract, the only thing that actually 

matters is the existence of the evidence providing that the parties have agreed to arbitrate 

their future disputes.  

To that end, this section demonstrates three different groups of situations all of 

which provide a different case of a non-existent contract yet an arbitration agreement still 

existed. Accordingly, this section is divided to three sub-sections. The first looks into 

certain unusual circumstances. The second analyzes the case of unfinished contracts, while 

the third examines the case of pathological arbitration agreements.
204

 

4.4.1.1 Unusual Circumstances 

The first set of cases includes situations where the main contract did not exist in quite the 

traditional manners, yet different types of evidence showed that the parties have intended 

to arbitrate disputes arising between them. 

For example, in the American decision of BHP Power Americas Inc. and King 

Ranch Power Co. v. Walter F. Baer Reinhold, the Kansas District Court compelled 

arbitration even though the parties have failed to conclude a contract. The arbitration 

clause was, however, found in correspondence and drafts of a consulting agreement. The 

Court stated that: “a binding contract is not required in order to compel arbitration . . . an 

                                                 
204

 The term ‘pathological arbitration agreements’ was first introduced in 1974 by Frederic Eisemann (then 
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arbitration clause is treated as a separate agreement severable from the contract in which 

it is found . . .”
205

 

Another example appears in a multi-party transaction in the American case of 

Republic of Nicaragua v. Standard Fruit Co. (SFC).
206

 In this case all parties except SFC 

signed a memorandum which envisaged negotiations of SFC’s agreement with Nicaragua 

and contained an arbitration agreement. Parties, including SFC, continued their transaction 

under the memorandum but never actually concluded the traditional contractual agreement. 

Moreover, the court noted that the parties referred to the memorandum in correspondence 

as a contract. The Court of Appeals concluded that it must “enforce any agreement to 

arbitrate regardless of where it is found.”
207

 The Court also added that non-existence of 

the main contract is nothing more than a possible defense on the merits to be left to the 

arbitral tribunal noting that “arbitrators may apply their own rules of contract 

interpretation to the question.”
208

 It is true that SFC did not sign the memo but it acted 

upon it through continuing performance under the business transaction and the memo. 

Accordingly, that was the indication of their consent to the memo and hence to the 

arbitration agreement. 

In ICC Case No. 3779 of 1981,
209

 three contracts were concluded between the 

parties, all of the same merchandise. All contracts contained the same conditions, including 

an arbitration clause referring disputes to arbitration under the ICC Rules. Two contracts 

were signed by the parties except for one, but all were executed. However, before shipment 

took place under the third contract, the respondent cancelled complaining about the quality 

of the merchandise and objected to ICC jurisdiction over the third unsigned contract. The 

overall business relationship was as such to treat all three contracts as a whole and so 

                                                 
205
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206
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207
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consent was deemed to have been given to arbitrate disputes arising out of this relationship 

even under the unsigned third contract and the arbitral tribunal declared itself to have 

jurisdiction. And so, this case shows that it only takes a strong evidence of the parties 

consent and intention to arbitrate for the arbitration agreement to become effective.
210

 

Accordingly, where evidence supporting the existence of the arbitration agreement 

exists somewhere else other than the main contract, it cannot be ignored and an arbitration 

agreement must be enforced. More importantly, it is much more relevant to focus on the 

parties’ commercial relationship and any evidence that establishes this relationship, than to 

focus on the material existence of a written main contract as the sole evidence of this 

commercial relationship. Eventually, an arbitration agreement is meant to refer the parties’ 

disputes to arbitration regardless of where this arbitration agreement is found, as long as 

there is compelling evidence that it exists. 

4.4.1.2 Unfinished Contracts 

The second set of cases presents the predicament of unfinished contracts. In this situation, 

the parties agree to enter into a certain business relationship which involves an agreement 

to solve any future disputes through arbitration and one or all of them start performing 

their duties under this relationship before reaching the final version of a written contract.  

For example, in R.G. Carter Ltd v. Edmund Nuttal Ltd
211

 the parties’ failure to 

finalize all their contractual terms was not enough for them to refer to courts. In this case, 

Judge Thornton stated that:  

There is not in existence a bundle of documents sewn together and signed by the 

parties as . . . the ‘contractual bible’. It does not follow from that, of course, that 

                                                 
210
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there is no contract in writing sufficient to entitle adjudication in existence between 

the parties, or indeed that there is no contract at all.
212

 

In RJT Consulting Engineers Ltd v. DM Engineering (Northern Ireland) Ltd,
213

 the 

parties entered into an oral agreement for construction work. The court at first instance 

found evidence for parties’ agreement in writing through documentation like invoices 

setting out the nature and place of work as well as the names of the clients. Within minutes 

during meetings with experts and parties as well as examination of the work to be 

completed and correspondence, reference to arbitration was identified.
214

 

Again, this proves that an arbitration agreement does not necessarily need a solid 

connection to a material written main contract. As long as there is enough evidence to 

provide that the parties have consensually agreed to arbitrate disputes arising out of their 

commercial relationship, an arbitration agreement can survive the non-existence of a 

written contract.  

4.4.1.3 Pathological Arbitration Agreements 

The third and final group of cases considers the case of pathological arbitration 

agreements. An arbitration clause could be pathological for many reasons, for example, if 

it contains defects such as inconsistency, uncertainty, or inoperability for including 

misleading details or overlooking important information.
215
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213
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214
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In Lucky Goldstar International (H.K.) Ltd v. Ng Moo Kee Engineering Ltd
216

 the 

contract contained the following arbitration clause: 

[. . .] dispute or difference [. . .] shall be arbitrated in the 3
rd

 Country, under the 

rules of the 3
rd

 Country and in accordance with the rules of procedure on the 

International Commercial Arbitration Association [. . .]
217

 

The plaintiff argued that the arbitration agreement should be considered null or 

inoperative since it referred to a non-existent institution and non-existent rules.
218

 The 

court found that the parties’ intentions were sufficiently clear through this pathological 

arbitration clause. It held that the fact that the clause referred to a non-existent organization 

and rules was not enough to render the arbitration agreement inoperative or incapable of 

being performed since the arbitration could be held in any other country than the third 

country, which could be chosen by the plaintiff.
219

 

In William Company v Chu Kong Agency Co Ltd & Another
220

, a dispute arose 

between the parties under a bill of lading that contained the following arbitration clause: 

“[. . .] all disputes shall, in accordance with Chinese Law, be resolved in the courts of the 

People’s Republic of China or be arbitrated in the People Republic of China.”
221

 

The clause is another example of a pathological arbitration agreement since it is 

affected by inconsistency with it referring disputes between the parties to both arbitration 

and litigation at the same time. 

In this case, the plaintiff filed a claim before the High Court under the bill of lading 

which was issued by the defendant but not signed by the plaintiff. After the dispute has 

arisen, both parties exchanged correspondence through all of which reference was made to 

                                                 
216
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217
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218
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the above clause. Even though under this clause, the claimant was given a choice either to 

arbitrate or to litigate in China, the plaintiff’s choice of litigation in Hong Kong was not a 

choice in the contract and was, therefore, invalid.
222

 It was, therefore, up to the defendant 

to choose whether to arbitrate or litigate and the defendant opted for a stay of procedures 

for arbitration and was, accordingly, entitled one.
223

 The Court found that there was 

enough evidence that the plaintiff has agreed to arbitration from the correspondence that 

was contemporaneous with or have postdated the arbitration agreement.
224

  

Even though pathological arbitration agreements do not quite represent the case of 

a non-existent contract, they can commonly be confused for a non-existent arbitration 

agreement. However, pathological arbitration agreements are considered by many 

jurisdictions as sufficient evidence that represents the parties’ consent/intentions to 

arbitrate future disputes.
225

 Even where all the details of the arbitration clause are incorrect 

or inaccurate, it is still considered strong evidence for the parties’ explicit intention to 

arbitrate future disputes. Eventually, the parties can always re-agree on any 

misleading/missing details of their arbitration agreement as long as their intentions to 

arbitrate future disputes are explicit and established.  
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4.4.1.4 Comments 

In light of the above analysis, criticizing separability by assuming that it could possibly 

provide for arbitration and lead to a binding arbitral award in situations where the parties 

have never met, is not adequate.
226

 Separability may possibly provide for arbitration in 

situations where the main contract does not exist in the most traditional manners, however, 

this requires strong evidence to support that the parties have already agreed to arbitrate 

disputes arising out of their contractual or non-contractual relationship. Regardless, in 

situations where the parties have never met and no evidence suggests that they have agreed 

anywhere to arbitrate disputes between them, an arbitration agreement cannot exist, and, 

thus, even the strongest separability presumption cannot provide for arbitration.   

Regardless, the status of a main contract cannot possibly be the sole factor in 

determining the future validity of an arbitration clause inside it. There are many situations, 

as shown above, where strong evidence of arbitration agreements is found outside the 

frame of a written contract. Therefore, it is more reasonable to link the existence and 

validity of an arbitration clause to any compelling evidence that provides for the parties’ 

consent to arbitrate rather than the mere physical existence of a valid written contract. This 

way, the interests of reasonable commercial parties’ who validly agreed to arbitrate future 

disputes are protected, so as to the integrity of valid arbitration agreements that explicitly 

represents the parties’ true intentions.  As one scholar puts it:  

Where contractual negotiations take place against a background of existing 

liabilities, ongoing, economic activity, commencement of performance or receipt of 

benefits, the possibility of a binding agreement to arbitrate should not be dismissed 

a priori only because parties fail to complete all aspects of the principal contract, 

                                                 
226
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especially where there is no evidence of objection to arbitration before disputes 

arise.
227

 

4.5 Final Remarks: Addressing Misconceptions 

The main premise on which separability relies in justifying its applicability starts from the 

fact that an arbitration agreement is of a separate procedural nature from that of the main 

substantive contract.  

The best explanation of how an arbitration agreement is of a different nature than 

that of the main contract containing it was given by Lord Macmillan in Heyman v. 

Darwins
228

 where he explained that: 

[N]ot enough attention has been directed to the true nature and function of an 

arbitration clause in a contract. It is quite distinct from the other clauses. The other 

clauses set out the obligations which the parties undertake towards each other hinc 

inde, but the arbitration clause does not impose on one of the parties an obligation 

in favour of the other. It embodies the agreement of both parties that, if any dispute 

arises with regard to the obligations which the one party has undertaken to the 

other, such dispute shall be settled by a tribunal of their own constitution. 

Moreover, there is this very material difference that, whereas in an ordinary 

contract the obligations of the parties to each other cannot in general be 

specifically enforced and breach of them results only in damages, the arbitration 

clause can be specifically enforced by the machinery of the arbitration Acts. The 

appropriate remedy for breach of the agreement to arbitrate is not damages but its 

enforcement.
229
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Nonetheless, this different procedural nature of the agreement to arbitrate is not the 

only reason behind applying separability. As explained earlier, there are other practical 

reasons to justify the existence of the separability presumption in arbitration. Separability 

is not a mandatory principle of law by which parties are obliged.
230

 On the contrary, one of 

the main justifications on which separability relies is the fact that parties themselves intend 

for their arbitration agreement to be separable from the main contract containing it. In 

other words, separability also derives its existence from the intentions of reasonable 

commercial parties.
231

  

These intentions are registered the minute the parties agree to arbitrate their future 

disputes and are, therefore, reliable on by any party once a dispute arises. For that very 

same analysis, in some occasions arbitration agreements are enforced at the request of the 

party who denies the existence of any contractual relationship.  

In Premium Shipping Ltd v Sea Consortium Pte Ltd
232

 the court enforced an 

arbitration agreement even though the party who appointed an arbitrator claimed that it 

was not and never had been a party to the charter party in dispute or the arbitration clause 

contained within.
233

 

In Teledyne, Inc v. Kone Corp.,
234

 even though the defendant denied the very 

existence of the main contract, it, nonetheless, thought to refer to the terms of the 
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arbitration agreement within. The plaintiff, as a result, argued that the defendant cannot 

refer to an arbitration agreement in a contract which it denies its very existence. In 

justifying the defendant’s position, the Court explained that because the defendant did not 

make an ‘independent challenge’ to the arbitration provision separately, determining 

whether the contract is valid and enforceable lies within the arbitrator’s jurisdiction.
235

  

4.5.1 Repudiation 

Also for the same analysis, it would be difficult to consider that issuing court proceedings 

by one of the parties is a repudiatory act of the arbitration agreement. In ABB Lummus 

Global Ltd v. Keppel Fels Ltd
236

 one of the parties (ABB) issued proceedings in the courts 

of England and Singapore, as well as a request for arbitration. Upon this action, KF, the 

other party, contended that issuing court proceedings was a repudiatory breach of the 

arbitration clause in the main contract. The whole contract was construed in accordance 

with English law and the place of arbitration was determined to be in London. Clarke J., as 

he then was, held that, according to section 30(1)(a) of the 1996 Arbitration Act (a tribunal 

may rule on its own jurisdiction), the repudiation issue was connected to the substantive 

jurisdiction of the arbitrators. Eventually, the arbitration proceedings were deemed to have 

commenced once the request for the arbitration was made until the arbitral proceedings are 

formally terminated.
237

 

For that, this thesis respectively disagrees with the position taken in Downing v. Al 

Tameer Establishment and Anr.
238

 In that case, Potter L.J. considered that an arbitration 

agreement must be analysed in light of the traditional principles of contract law and that 

“in appropriate circumstances, a party may be held to have repudiated by anticipatory 
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breach, and/or by an unequivocal rejection of any obligation to arbitrate, before such 

arbitration has been instituted by the other party to the agreement.”
239

  

While an arbitration agreement is considered a separate contract, its true nature and 

function inside a contract implicate that where a dispute arises over the existence of the 

main contractual agreement, the arbitration agreement is still separate and functional. In 

the above case, the defendant, through correspondence, denied the existence of any 

contractual agreement between the parties and refused to appoint the arbitrators (as 

provided for by the arbitration agreement). It was, accordingly, held by the Court of 

Appeal that denial of any contractual relationship along with refusal of appointment of the 

arbitrators is deemed a repudiation of the arbitration agreement and that such repudiation is 

considered to be accepted by the other party by commencement of court proceedings.
240

  

It is true that an arbitration agreement is still an ordinary contract with a procedural 

nature and, therefore, if both parties explicitly and formally agree that they no longer wish 

to arbitrate their disputes, then such agreement would waive the arbitration agreement. 

However, a party’s refusal or non-cooperation in appointing the arbitrators does not render 

an arbitration agreement inoperative, and definitely does not amount as a repudiation of the 

arbitration agreement. As it will be shown later on this thesis, a waiver of right to arbitrate 

requires an express agreement by the parties to that effect or at least, a counter 

participation at the legal proceedings in court by the other party(s).
241

  

Moreover, in light of the analysis that considers the consent that created an 

arbitration agreement in a contract to be separate and distinct from the consent that created 

the main contract containing it, it would take a separate unequivocal explicit repudiation of 

the arbitration agreement itself to deem a party to have repudiated the arbitration 

agreement. Accordingly, this thesis refuses to consider that one party’s refusal to appoint 
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the arbitrators along with its contention that any contractual relationship exists to be 

sufficient reason for the other party to pursue court proceedings.  

In other words, if the consent that created the arbitration agreement in a contract is 

deemed as a separate/distinct consent from that which created the main contract, then only 

a distinct express repudiation of the arbitration agreement would suffice for the other party 

to pursue court proceedings. And, for the same reason, a repudiation of the main contract 

would not amount to a repudiation of the arbitration agreement within.  

One of the problems with creating a dependent relationship between the fate of the 

arbitration clause and the fate of the main contract containing it is that it leads to thinking 

that separability could provide for arbitration without consent where the main contract is 

found non-existent or was misrepresented yet the arbitration clause within is still operative 

and enforceable. This is also one of the reasons why separability is criticised.
242

 However, 

separability does not provide for arbitration without the parties’ prior consent to arbitrate. 

According to the above analysis, separability mainly creates a clear distinction between the 

consent to arbitrate and the consent to contract. Regardless, if the parties’ consent to 

arbitrate never existed, separability cannot and will not provide for arbitration. 

4.5.2 The Void/Voidable Distinction 

Another reason that motivates criticising separability is the distinction between void and 

voidable contracts. Most of the commentators and authorities that stand by this distinction 

tend to criticise the application of separability in cases where the contract is void ab 

initio.
243

 They, however, find separability functioning effectively when applied in cases of 

voidable contracts.
244
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The difference between these types of contracts is that in voidable contracts the 

continued validity of the contract has later on become impeached which gives one of the 

parties the right to avoid the legal consequences of that contract. However, unless the 

contract is rescinded by one of the parties, it is valid between both parties.
245

 The validity 

of void contracts, on the other hand, never existed from the very beginning, i.e. it is void 

ab initio. In this case, the law does not allow remedies for breach of that contract neither 

does it recognize the performance by any of the parties.
246

 

The justification for the tendency to refuse the application of separability where 

contracts are found void ab initio is simply found in the Latin phrase ex nihilo nihil fit, i.e. 

nothing comes out of nothing.
247

 

This thesis finds that adhering the application of separability only to voidable 

contracts and not to void contracts is impractical for many reasons. Principally, such bias 

defeats almost every reason behind the existence of the separability presumption in 

international arbitration. First, the distinction between different types of contracts in 

applying separability is quite artificial. The effect of both void and voidable contracts is 

eventually identical, i.e. both are invalid and unenforceable. It seems nonsensical to allow 

an arbitration agreement to survive and another to fail according to a challenge levelled at 

the main contract. In articulating this argument, the Court in Three Valleys Municipal 

Water District v. E.F. Hutton explained that “[i]n either case, no independent challenge is 
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made to the arbitration clause itself. In both cases (void and voidable contracts) the 

contract is unenforceable.”
248

 

Furthermore, the void/voidable distinction frustrates the parties’ intentions and 

expectations to have their disputes arbitrated. This is more emphasised in international 

arbitration where parties from different nationalities do not expect that after referring to 

arbitration they may still end up in a national court room. On the contrary, international 

parties’ referring to arbitration expect that even disputes regarding the very material 

existence of the main contract will still go to arbitration.  

Additionally, this distinction may allow one party to escape the obligation to 

arbitrate disputes by claiming that a contract is void, and therefore, the arbitration within is 

too. In Sphere Drake Insurance Ltd v. Clarendon National Insurance Co. the plaintiff 

sought to have the contract declared void to escape the arbitration agreement in that 

contract. The Court in that case explained that “[i]f a party alleges that a contract is void 

and provides some evidence in support, then the party need not specifically allege that the 

arbitration clause in that contract is void, and the party is entitled to a trial on the 

arbitrability issue.”
249

 

Finally, and most importantly, this distinction defeats the main premise of the 

separability presumption of which main effect is that the arbitration agreement and the 

underlying contract are separable. In other words, one can exist without the other. Yet, the 

void/voidable distinction fails to take into account that certain challenges of the main 

contract will not necessarily affect the arbitration agreement within.
250

 

For all that, the void/voidable distinction seems essentially impractical and 

unnecessary. Therefore, this thesis proposes that, instead of restricting the application of 

separability to a certain type of contracts, it could be more reasonable to set a rather 
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general test that is flexibly applicable to all situations and under all circumstances in order 

to find out whether separability applies. This is because the void/voidable distinction set 

quite a restrictive approach to the application of separability without much consideration to 

the fact that each case has its own realities, exceptions, and circumstances. Where one void 

contract may render the arbitration agreement within void as well, another may not.  

For instance, if one party’s signature was forged, such forgery renders the main 

contract void ab initio, and it, consistently, renders the arbitration agreement void too. This 

is because both the consent that created the main contract and the consent that created the 

arbitration agreement are separately non-existent.
251

 However, in a contract that is found 

void because the agent, for instance, failed to comply with the formal requirements of that 

contract, the very same agent may yet have the authority to enter into an arbitration 

agreement.
252

 

Therefore, instead of using the void/voidable distinction, the thesis proposes to 

refer to the parties’ consent test according to which, in order to determine whether the 

arbitration agreement survives any challenge to the underlying contract, there must be a 

clear and unmistakable evidence which shows that the  parties’ consent to arbitrate their 

disputes clearly exists.
253

 In that sense, applying the separability presumption mainly relies 

on the facts that show that the parties have clearly agreed to arbitration, regardless the 

status or fate of the underlying contract. 

Another aspect that this thesis finds helpful in applying the parties’ consent test is 

to clearly distinguish between three types of challenges or contractual defects. These are: 
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generally, R. Barnett, “A Consent Theory of Contract”, 86(2) Columbia Law Review 269, (1986), and R. 

Barnett, “Contract is not a Promise, Contract is Consent”, 45(3) Suffolk University Law Review 647, (2011-

2012). 
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challenges that solely impeach the substantive underlying contract, challenges that only 

impeach the arbitration agreement within the main contract, and challenges or defects that 

influence both the main contract and the arbitration clause/agreement within. 

The first two types of challenges are axiomatic and self-evident, however, 

distinction between them is still of essence since they represent the most straightforward 

application of the separability presumption in arbitration. That is to say, separability is 

mainly concerned with the legal rules and facts regarding the validity and existence of an 

arbitration agreement within a substantive contract apart from the status/fate of that 

contract. As it is mentioned above, one of the main consequences of separability is that the 

status of the underlying contract does not necessarily affect that of the arbitration 

agreement within so as to the status of the arbitration clause does not affect that of the 

underlying contract.
254

 Accordingly, distinction between challenges of the main contract 

and those of the arbitration clause is of importance in order to be able to separate between 

the effect and extent of both types of challenges on the consent of the parties, and, thus, to 

be able to apply the test.  

The third type of defects, however, can project a few difficulties or, at least, 

misconceptions. Under the third category, a defect or challenge manages to affect both the 

main contract and the arbitration clause alike. In this situation, one would directly assume 

that separability did not apply and thus, originally, the parties’ consent test according to 

which the consent to arbitrate is separate from the consent to contract failed too. 

Nonetheless, a closer analytical look will show that even in this situation the parties’ 

consent test applied, yet, after testing whether a defect of the main contract has also 

impeached the parties’ consent to arbitrate, it was clear that it has. This is simply explained 

by the fact that even a separate arbitration agreement can suffer from its own contractual 

flaws. Eventually, an arbitration clause is an arbitration agreement that, even though 

separate and autonomous, is still located under (and in some way connected to) a main 
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contract. As a result, there will be situations where the arbitration agreement is affected by 

the change of status of the underlying contract. However, in these situations, it is not right 

to directly assume that the arbitration agreement is automatically and promptly invalid or 

non-existent because of the invalidity, non-existent, or termination of the underlying 

contract. Instead, the parties’ consent test must first be run against the situation before 

deciding whether the arbitration agreement survives or not. In that sense, even in the latter 

situations, separability applies by at least considering the consent to arbitrate as separate 

from the consent to contract through carrying out a separate analysis by applying the 

parties’ consent test. 

4.5.3 Application of the Consent Test in 

Commercial Arbitration 

Finally, it can be useful to look at the applicability of the proposed test of parties’ consent 

from a practical viewpoint. A closer look at a few cases where the arbitration agreement 

survived the invalidity of the main underlying contract can provide further comprehension 

of how the parties’ consent test can apply as a general guideline to different cases of 

different circumstances both at national and international levels. 

A good start is with two of the strongest authorities on the separability presumption 

in the U.S. and the UK. These are Prima Paint and Fiona Trust. 

In Prima Paint v. Flood and Conklin,
255

 the plaintiff filed an action in court for 

rescission of a consulting agreement on basis of fraudulent in inducement of the contract 

which contained an arbitration agreement. The plaintiff’s main contention was that the 

defendant has entered into a consulting agreement and has represented itself as solvent and 

able to perform its contractual obligations where in fact it was insolvent and planned to file 

for a bankruptcy agreement shortly after executing the consulting agreement. The 
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defendant, however, responded by submitting the issue to arbitration, while the plaintiff 

sought to stop the defendant from proceeding with arbitration. The Court ruled for the 

defendant and explained that the claim of fraudulent in inducement of contract is aimed at 

the main contract not at the arbitration agreement and that there is no evidence to support 

that the parties have intended to withhold this issue from arbitration.
256

 

In Prima Paint, even though the plaintiff was misrepresented and deceived by the 

defendant’s ability to carry on its contractual obligations, the plaintiff was not 

misrepresented regarding the effects and nature of the arbitration agreement in that 

contract. In other words, where the consent to contract was undeserved and impeached, the 

consent to arbitrate was perfectly valid and there was no evidence to indicate otherwise. 

Therefore, separability applied and the arbitration agreement survived the fraud in 

inducement of the underlying contract.  

In Fiona Trust Holding and Ors v. Privalov and Ors,
257

 the plaintiffs commenced 

court proceedings against the defendants on basis that the latter had paid and received 

bribes to procure business at the expense of the plaintiffs. The defendants (two of them), 

on the other hand, had commenced arbitration based on an arbitration agreement that 

referred disputes ‘arisen under’ or ‘arisen out of’ the contract to arbitration. The plaintiffs, 

however, claimed that, since the contract was induced by bribery, it did not fall within the 

arbitration agreement. The defendants applied for a stay of court proceedings but the Court 

at first instance declined and issued an anti-arbitration injunction.
258

 The defendant 

appealed and the Court of Appeal allowed their application explaining that, in international 

arbitration, arbitration agreements should be construed liberally.
259

 Moreover, a contract 
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that is invalid because it is procured by bribery falls within the competence of the 

arbitrators.
260

 

Therefore, Fiona Trust is another strong example that supports the analysis of this 

section according to which if the consent to arbitrate is not impeached with whatever 

defects that affected the consent to contract, an arbitration agreement survives. This is 

mainly due to the fact that an arbitration clause in a contract is a separate independent 

agreement from that contract because the consent that created it is separate and 

independent from the consent that created the main contract.
261

 

4.6 Concluding Remarks 

In conclusion, it is very important for the parties’ not to confuse the role of an arbitration 

clause that exists in a contract (or elsewhere). Arbitration agreements are of quite distinct 

procedural nature than that of the substantive main contract. It may be part of it but it is not 

an integrated term like the other contractual clauses that relies in defining its status on the 

status of the main contract.  

For ease of understanding the application of separability and its connection to the 

parties’ consent to arbitrate apart from their consent to contract, one can imagine a multi-

storey building catching a fire. In this situation, it would be wrong and illegal to directly 

assume that all the storeys in the building have unswervingly caught fire as well, and, as a 

result, are completely damaged. Contrarily, in this situation, the rational reaction would be 

to, at least, carry out an immediate investigation on each story distinctly to see if any has 

actually caught fire.  

An arbitration clause in a contract is similar to a story in a building, it would be 

inadequate to directly assume that it is invalid or else, once the main contract is impeached 
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with a flaw or is even non-existent. Conversely, carrying out a separate analysis, both from 

factual and legal perspectives, distinctively to the arbitration agreement (and the consent of 

the parties that created it), can/may protect an otherwise valid arbitration agreement. 

Regardless, the invalidity, illegality, termination, or non-existence of the main 

contract are not the only possible reasons that could frustrate the intentions of the parties 

and stop them from arbitrating their disputes. In international commercial arbitration, there 

are other factors that could restrict or eliminate the parties’ freedom all together from 

achieving their intentions. The following chapter looks into these few restrictions. 
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5 Chapter V: Extent of Parties’ 

Autonomy in the Making of Arbitration 

Agreements 

The importance of this chapter lies in the fact that the unfamiliarity of what would possibly 

limit the parties’ freedom from entering or making a specific choice in their arbitration 

agreement can later on affect the enforceability and recognition of both this agreement and 

the award. Furthermore, an invalid/defective arbitration agreement can only lengthen the 

parties’ dispute settlement through the imposition of both time and cost consuming 

procedures that goes against the efficiency sought behind referring to international 

arbitration. In other words, ignoring what may simply be a straightforward precaution at 

the drafting stage of the arbitration agreement can possibly defeat the purpose and 

efficiency of an international arbitration and frustrate the intentions of reasonable business 

parties. 

In a thesis that is concerned with the nature, role, and extent of parties’ autonomy 

in international commercial arbitration, a peremptory look into what may or could 

constrain or abolish this autonomy is significant in determining the precise extent of it. 

Accordingly, this chapter is mainly concerned with the limitations or restrictions of the 

autonomy/freedom of the parties in referring their disputes to international arbitration.
262

  

                                                 
262

 For the sake of understanding the extent and nature of this chapter, it is essential to differentiate at this 

stage between reasons preventing a party from entering an arbitration agreement (or arbitrating a certain 

subject matter), and those that shall render an arbitration agreement invalid after having created one (whether 
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First, however, an essential distinction must be clarified. This distinction relates to 

the formal and substantive validity of an international arbitration agreement. The law 

governing the arbitration agreement, so as to any other national or international laws 

applicable to the arbitration itself, may set certain formal requirements as a condition for 

recognizing and enforcing international arbitration agreements. The most-known and 

universally-accepted of these requirements is the written form.
263

 Other formal 

requirements may be jurisdictional in the sense that, if an arbitration agreement fails to 

satisfy them, it would still be valid yet the law or rules imposing these jurisdictional 

requirements will not apply.
264

 

The substantive validity of an arbitration agreement, on the other hand, is 

practically not any different from the substantive validity of any other contractual 

agreement. In other words, it is subject to the generally-applicable rules to other contracts, 

such as, mistake, lack of consideration, fraud, duress, unconscionability, frustration, and 

impossibility. 

Requirements for achieving both the formal and substantive validity of international 

arbitration agreements need to be satisfied. Therefore, adequate awareness of any legal or 

non-legal aspect that may possibly influence the validity of an international arbitration 

agreement needs to be obtained.   

This chapter is not concerned with an arbitration agreement’s formal validity. It is 

mainly concerned with any element that may restrict or prevent the parties from creating an 
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 See, for example, Article II(1) of the NY Convention, Article I(2)(a) of the European Convention, Article 

25(1) of the ICSID Convention, Article 7 of the Model Law, Article 178(1) of the Swiss PIL, and Section 

1031(1) of the German ZPO. 
264

 For example, Article 1031(5) of the German ZPO requires that arbitration clauses in consumer contracts 

have to be contained in a separate contract and signed by the consumer. Also, Article 16(2) of the Chinese 

Arbitration Law requires that the arbitration agreement specifically expresses the parties’ intentions to 

arbitrate their disputes, so as to expressly mention the matters to be arbitrated and the arbitration institution 

chosen by the parties (hence, allowing only institutional arbitration but not ad hoc arbitration). Also see 

Article 809(2) of the Italian Code of Civil Procedure which provides that: “The arbitration agreement must 

appoint the arbitrators or state their number and the method of their appointment”. The same requirement 

existed under Article 502(3) of the former Egyptian Code of Civil and Commercial Procedure (“the 

arbitrators must be appointed by the name in the agreement”). 



  

143 

 

arbitration agreement or arbitrating any or all of their disputes and risking creating a 

substantively invalid (or void ab initio) arbitration agreement. In other words, the chapter 

considers the major aspects to which parties need to be highly attentive while creating an 

international arbitration agreement. These aspects are summarized to be incapacity, non-

arbitrability, waiver of right to arbitrate, public policy, and mandatory rules of law.  

5.1 Incapacity 

The requirement that a party must have capacity to enter into an agreement to arbitrate is 

not very different than the role of capacity in other areas of law. Even though an arbitration 

agreement has a separate nature than that of the main contract, most of the defenses 

applicable to capacity – such as incompetence, minority, and the like – will apply in the 

context of arbitration agreements.
265

 

Nevertheless, some national laws might still impose special restrictions on the 

capacity of commercial parties to enter into an arbitration agreement, for example, some 

legal systems restrict the ability of some government related entities to arbitrate certain 

disputes.
266

 Other legal systems may restrict the capacity of parties to arbitrate disputes 

concerning state properties.
267

 Accordingly, it is important to verify the ability of any 

commercial party to enter into an agreement to arbitrate before embarking on any 

discussions concerning the settlement of disputes under the contract through international 

commercial arbitration. On the other hand, in some cases one of the parties may fail to 

disclose its incapacity to refer to arbitration. In situations as such, it is important for the 
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sake of the other party’s future interests to take all necessary steps to verify the 

ability/capacity of the other party to enter an international arbitration agreement.
 268

 

Capacity is a fundamental requirement that exists under most international 

conventions and national arbitration laws. Article II of the NY Convention provides for the 

non-recognition of the arbitration agreement only if it is “null and void, inoperative or 

incapable of being performed.” Also, Article V(1)(a) of the Convention allows a national 

court to refuse the recognition of an arbitral award if any of the parties to the agreement 

“were, under the law applicable to them, under some incapacity.” 

Looking, however, into the above two articles, one can observe that the NY 

Convention have not expressly addressed the issue of incapacity directly in relation to 

arbitration agreements (rather just in relation to the arbitral award in Article V(1)(a)). 

Nevertheless, it is widely accepted that Article II of the Convention is understood to 

include incapacity, especially in its reference to “null and void” arbitration agreements.
269

  

The Model Law follows the NY Convention in addressing the issue of incapacity 

by allowing states in Article 34(2)(a)(i) and in Article 36(1)(a)(i) to set aside or refuse to 

recognize an award if the parties were under some incapacity but it does not address 

incapacity in relation to arbitration agreements either. 

The parties’ capacity is of great importance to the existence of a valid arbitration 

agreement, as well as the enforcement of the arbitral award. As a Swiss Federal Tribunal 

explained,  

[T]he question of jurisdiction of the arbitral tribunal also comprises the question of 

the subjective scope of the arbitration agreement. Whether all parties to the 

proceedings are bound to it, is a question of their capacity to be a party to the 
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arbitration proceedings and, thus, a prerequisite for a decision on the merits or the 

admissibility of the claims.
270

 

For that, this thesis finds that it is very important for the parties to make sure that 

they have the required legal capacity to arbitrate certain disputes under all the applicable 

laws to their arbitration, especially the law applicable to the arbitration agreement and the 

law of the place of enforcement and recognition of the arbitral award.  

5.2 Non-Arbitrability 

National laws of many of states provide that certain categories of claims or disputes are not 

capable of being settled by arbitration.
271

 These disputes are viewed as non-arbitrable thus 

relieving the states from their general obligation to recognize and enforce an otherwise 

valid agreement to arbitrate any of those disputes.
272

 

In other words, non-arbitrability means that, with regard to those specific disputes, 

the arbitrator has no power/competence/jurisdiction whatsoever to deliver a verdict since, 

under this certain applicable national law, the parties do not retain their given freedom to 

exclude the jurisdiction of national courts.
273

 

Non-arbitrability has deep roots with the history of arbitration. Virtually all national 

laws treat some categories of claims as incapable of resolution by arbitration. The range of 

these claims or disputes may vary over the time to be broadened or narrowed. Moreover, 

the types of claims that are deemed non-arbitrable differ from one state to another.
274
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Nonetheless, many nations refuse to permit arbitration of matters such as intellectual 

property,
275

 domestic relations,
276

 and labour and employment grievances.
277

  

The non-arbitrability doctrine is of great importance and is based on many 

significant considerations. The doctrine rests on the idea that certain public rights and 

interests of third parties require extensive protection that can only be produced by 

governmental authorities. As a result, agreements to solve disputes on these rights and 

interests cannot be given effect.
278

 Additionally, this thesis finds that, although non-

arbitrability is different from public policy, both concepts are closely connected and in 

many ways serve the same purpose, that is to protect certain standards and traditions which 

are practiced by each individual state. In that sense, although not all public policy 

restrictions are non-arbitrable rights, all non-arbitrable claims fall within either the 

domestic or the international public policy domain of each individual state.
279

 

An essentially imperative distinction should be made, however between non-

arbitrability and invalidity on the one hand, as well as non-arbitrability and illegality on the 

other hand. Although both distinctions may prompt quite similar effects on the arbitration 

agreement, it is still of value for the parties to realise the differences between all three 

concepts in order to protect the integrity of their arbitration agreement from any possible 

reason that could risk its enforceability, whether its non-arbitrability, illegality, or 

invalidity. 
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The first distinction is drawn between invalidity and non-arbitrability. An 

arbitration agreement could be held invalid for reasons of lack of consent, duress, mistake, 

non-compliance with form requirement, and so on. This means that the agreement is not 

binding or enforceable upon the parties in any circumstances. However, in the case of non-

arbitrability of the subject of the arbitration agreement, the agreement is otherwise valid 

but it is not to be given effects as applied to a particular dispute or subject matter.
280

 

Moreover, non-arbitrability is concerned with a particular type of disputes (e.g., certain 

types of consumer protections, criminal disputes, bankruptcy, etc.) rather than the terms of 

the arbitration agreement.
281

 Another distinction lies in the fact that rules of validity of 

arbitration agreements are generally derived from applicable principles of contract 

formation and substantive validity, while rules of non-arbitrability are based on specific 

statutory enactments directed specifically at arbitration agreements regarding certain 

categories of disputes.
282

 An invalid arbitration agreement is invalid even if the parties 

arbitrated a different dispute. An arbitration agreement of a non-arbitrable subject matter is 

otherwise valid, if it contained a different arbitrable subject matter.  

The second distinction to be made is between non-arbitrability and illegality. An 

agreement to arbitrate would be held illegal if the parties intended to use arbitration for the 

achievement of an illegal purpose, such as money laundering for instance. This thesis finds 

that a key point to understand such distinction is to look at the parties’ intentions behind 

the making of their arbitration agreement. That is to say, a non-arbitrable subject matter is 

non-arbitrable regardless of the parties’ intentions. However, it is very difficult (if non-

existent) to find cases where the parties were aware that a certain subject matter is non-

arbitrable yet they still chose to refer it to arbitration. Illegality, on the other hand, relies on 
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the existence of parties with bad intentions behind making their arbitration agreement. It is, 

again, very rare to find examples where an arbitration agreement was found illegal. 

  As for the effect of non-arbitrability on the freedom of the parties’ in making 

international arbitration agreements, it is obvious that non-arbitrability could possibly limit 

the parties’ freedom when it comes to arbitrating certain disputes.  

However, it is important to bear in mind that the scope of non-arbitrability of 

disputes is much more limited internationally than it is under national laws. It is significant 

for international commercial parties to understand that the fact that certain disputes are 

non-arbitrable according to a particular national law does not mean that the same disputes 

will be so in an international setting. As a matter of fact, the existence of many 

international arbitration rules and conventions nowadays motivate a stronger tendency 

between national laws to promote for international commercial arbitration, not only 

through the harmonization of its arbitration rules, but also, through restricting the limit of 

non-arbitrability internationally. For that, many national laws allow different or less non-

arbitrability prohibitions for international disputes than its domestic disputes. For example: 

Article 2060(1) of the French Civil Code prohibits parties from arbitrating disputes relating 

to divorce or judicial separation, as well as disputes concerning public institutions and 

public policy matters. Regardless, French courts and commentators concluded that Article 

2060(1) does not apply to international arbitration agreements.
283

 

This thesis, however, finds that the main problem non-arbitrability may cause for 

international commercial parties seeking arbitration lies in the dilemma of the law 

applicable to non-arbitrability. Basically, in international commercial arbitration, non-

arbitrability raises quite the complex choice of law questions to determine which law 
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decides whether a certain dispute is arbitral or not. The problem is manifested in the fact 

that in an international arbitration, several laws can apply.
284

 However, selecting only one 

of these laws to decide whether a subject matter is arbitrable or not, is not an option since it 

poses a risk of finding an arbitration agreement non-arbitrable under any of the other 

applicable laws. Moreover, very little agreement between national courts and 

commentators is reached to resolve this issue.
285

  

Therefore, there are a few precautions which the parties and their counsel have to 

cover in order to ensure the enforceability and recognition of their arbitration agreement. 

Obviously, these precautions would start from ensuring that the parties have not included 

their arbitration agreement a subject matter than is non-arbitrable under any and all of the 

possible applicable laws to their arbitration. For that, the parties and their lawyers will need 

to identify, as much as possible, all current and future national laws that are applicable or 

may apply to their arbitration. However, if an arbitration agreement is already concluded 

and a dispute has arisen, the arbitrators will have a duty of making sure that the parties are 

not trying to arbitrate a non-arbitrable dispute and that they actually have competence to 

decide on the subject matter beforehand.
286

 

Finally, it is important to review how arbitrability has been approached under some 

of the major arbitration instruments. Starting with the NY Convention, the Convention has 

considered the issue of arbitrability in two different places. Only in one of them it has 

mentioned the law that shall govern arbitrability. In Article II(1) the Convention provides 

that an international arbitration agreement shall be recognized if it concerns “a subject 

matter capable of settlement by arbitration.” Additionally, in Article V(2)(a), the 
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Convention provides that a state can refuse enforcement and recognition of an arbitral 

award if it finds that “the subject matter of the difference is not capable of settlement by 

arbitration under the law of that country.” And so, in this case, the Convention only refers 

to the law of the place where the award is sought to be enforced and recognized. 

Article 1(5) of the Model Law, on the other hand, provides that “this Law shall not 

affect any other law of this State by virtue of which certain disputes may not be submitted 

to arbitration . . .”  

Both the Model Law and the NY Convention leave defining matters that are not 

arbitrable to the legislatures of each Contracting/Adopting State. Also, none of the 

instruments provide indications on what should not be arbitrable or what exactly do they 

mean by non-arbitrability in general. 

 To sum up, it is important to understand that the question of whether a particular 

international dispute is arbitrable or not will be a question of the national applicable law 

but with specific considerations of the international character of the dispute which, in many 

ways, will affect the interpretation of the arbitration agreement and its subject matter. 

Generally, international arbitration agreements are not as restricted as domestic ones 

regarding the arbitrability of its subject matters. This is because national mandatory rules 

and public policies in general are moderated when applicable in an international setting, 

especially in light of the existing competing public policies of other states and the shared 

international goal of promoting the resolution of international commercial disputes through 

arbitration. 
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5.3 Waiver of Right to Arbitrate 

Another aspect to which the parties need to pay much consideration is the issue of waiving 

the right to arbitrate. Generally speaking, a party to any contractual right can, either 

expressly or impliedly, renounce or disclaim this right by express agreement or conduct.
287

 

The right to arbitrate the parties’ dispute is a contractual right like any other contractual 

right and, thus, parties to an agreement to arbitrate can, by either their explicit agreement 

or implicitly through their conducts, waive their right to arbitrate. Accordingly, waiver is 

ultimately related to the consent of the parties. 

The topic of waiving parties’ arbitration rights is essentially important to this thesis 

for a few reasons. Obviously, where the parties have explicitly agreed in any manner to 

waive their rights to arbitrate their disputes, the situation is evidently uncomplicated. 

However, where parties’ behaviours or conduct are interpreted by national courts or 

arbitral tribunals as waiver of arbitration rights, the situation poses much more difficulties 

and confusion. To that end and to the context of this thesis, a question arises regarding the 

type of conduct or behaviours of the parties that could be interpreted as waiver and to the 

extent to which such behaviours actually represent the parties’ true intentions.  

The problem is further manifested since waiver of right to arbitration is not 

specifically regulated for by most international arbitration conventions.
288

 Moreover, 

reliance on national arbitration legislation and authorities is not typical, seeing that most of 

the latter treat the subject of waiver in significantly diverse approaches.  

As one of the two main arbitration instruments with which this thesis is concerned, 

the NY Convention has not touched upon the issue of waiver whether in reference to 
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establishing it or to its consequences expressly under any of its Articles.
289

 The Convention 

does not also set any deadlines/time-limits by which a party needs to invoke the 

arbitrations agreement.
290

 Therefore, these questions are completely left to national 

arbitration legislation and the courts before which the matter is brought.  

The Model Law, on the other hand, treats questions of waiver in a completely 

different manner. Article 8 poses a requirement on national courts to refer parties to 

arbitration, if one of the parties has requested the enforcement of the arbitration agreement 

not later than its submission of its first statement on the substance of the dispute.  

Two issues are noticed from Article 8 that could raise questions regarding the 

subject of waiver. First, it is worth noting that Article 8 does not provide for the 

consequences of failing to invoke the arbitration agreement by the time of submitting the 

first statement on the dispute’s substance. Thus, this raises a question on whether failure to 

invoke the arbitration agreement by that time is considered a waiver of right to arbitrate. In 

other words, does filing a statement of defense without reference to arbitration amount in a 

binding waiver of the right to arbitrate according to Article 8 of the Model Law?  

Moreover, Article 8 could bring about a lot of controversies regarding what 

constitutes a statement on the substance of the dispute. Obviously, courts may interpret this 

differently from one jurisdiction to another according to how tolerant and welcoming each 

country is towards international arbitration.  

As for the first issue, it may be obvious that non-compliance with Article 8’s 

requirement will result into a binding waiver of the parties’ right to arbitrate, however, not 

many courts would reach this end automatically. Clearly, there will always be cases where, 

for instance, one of the parties is not aware of Article 8’s condition, or where one of the 

parties have a reasonable excuse for not bringing the arbitration agreement up by that time. 

                                                 
289

 D. Schramm, E. Geisinger, and P. Pinsolle, “Article II”, in “Commentary on the NY Convention”, at p.103. 
290

 Berg, at p.138. 



  

153 

 

Therefore, a few Model Law jurisdictions have found that submitting a statement of 

defense without invoking the arbitration agreement does not necessarily constitute a waiver 

of right to arbitrate.
291

 More importantly, as a general tendency of many of these 

jurisdictions, many decisions are of the opinion that waivers generally are to be interpreted 

narrowly and, if construed as such, there must be a clear and unambiguous evidence that 

the parties have actually intended to waive their right to arbitrate.
292

 

As for the second issue on what constitutes a ‘statement on the substance of the 

dispute’, this would again rely on each court’s interpretation and legal background.
293

 

Nonetheless, the 2012 Case-Law Digest of the UNCITRAL explains clearly that merely 

taking a step in judicial proceedings will not prevent a party from its right to invoke an 

existing arbitration agreement.
294

 The Digest further explains that “only where that step 

amounts to a submission of a statement on the substance of the dispute that the procedural 

requirement of Article 8 will be engaged.”
295

 Again, though such statement still does not 

quite explain what constitutes a statement on the substance of the dispute, it shows that, 

even with Article 8(1)’s requirement, the Model Law still generally promotes a liberal 

interpretation of arbitration agreements through a narrow construction of questions of 

waiver.  
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Therefore, many courts found that seeking a referral order through a statement of 

claim,
296

 discovery requests,
297

 entering an appearance
298

 are all not enough to constitute a 

statement on the substance of the dispute and, thus, are not deemed as waiver.  

However, this thesis finds that extra attention/awareness should be granted to any 

behaviour or conduct that may be interpreted by a national court as a waiver of right to 

arbitrate. This must be particularly emphasized when it comes to the subject of waiver 

seeing that most of waiver issues arise from certain behaviours of the parties rather than an 

explicit agreement on waiver. Moreover, the topic itself is not particularly regulated for 

clearly under international arbitration instruments. This means that very little 

harmonisation will exist regarding any questions of waiver, not to mention that most of 

these questions will be left for national courts interpretations. Accordingly, it will be 

different from one state to another and will rely on unstable elements such as the tolerance 

of each state to international commercial arbitration, as well as different legal background.  

Additionally, just as there are jurisdictions that will tend to narrowly construe 

questions of waiver under Article 8, there will be others that will give questions of waiver 

broad interpretations by allowing it more frequently. For example, in Pan Australia 

Shipping Pty Ltd v. The Ship Comandate No.2,
299

 the Court at first Instance held that the 

arbitration agreement between the parties was inoperative because it has been waived when 

the defendant made an application to the Federal Court for the arrest of a ship (the 

Boomerang I) that was chartered by the plaintiff.
300

 This decision was made even though 

the defendant has already commenced arbitral proceedings in London and the plaintiff 

participated in that arbitration to the point where it went ahead and appointed an arbitrator. 
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The Court relied on the fact that the writ seeking the arrest of the Boomerang did not 

expressly invoke the arbitration that was commenced in London.
301

 

According to other court decisions, defenses to counterclaims,
302

 delays in 

objections of courts’ jurisdictions,
303

 seeking interim injunctions in courts,
304

 and 

commencing litigation on the merits,
305

 are all cases that constituted waiver of right to 

arbitrate before the court.  

  For that, not much reliance can be made on national courts’ interpretational 

approaches of waiver. What matters the most, is for the parties to consistently be aware of 

how certain behaviours can be legally translated by certain courts. Furthermore, 

consideration to the interpretational history of jurisdictions involved with their arbitration 

regarding questions of waiver can be helpful. This sort of in-advance knowledge can foster 

further protection to their rights and the future realisation of their intentions, whether they 

still mean to refer their disputes to arbitration, or they have subsequently preferred 

litigation.  

Another aspect which requires the parties’ attention is how international arbitration 

institutions treat the matter of waiver. As a fact, many international commercial parties 

refer their disputes to arbitration through the realm of an arbitration institution and under 

its rules.
306

 Different arbitration institutional rules have treated the matter differently. Some 

have not addressed it in any way,
307

 others have stipulated for the situations where the 
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parties will be deemed to have waived their right to object,
308

 and others specifically 

provide that the right to arbitrate may not be waived.
309

 

Regardless, it is important for the parties to realise that subscribing to any of these 

international institutional rules will not necessarily affect the way a national court will 

approach and interpret the parties’ conduct regarding questions of waiver. Unfortunately, 

there will be cases where, even when the parties have agreed to arbitrate according to 

institutional rules that do not allow waiver, the courts would still not give any weight to 

these ‘no waiver’ policies. In S&R Co. of Kingston v. Latona Trucking, Inc.
310

 the court 

held that “the fact that an arbitration agreement incorporates such a [no waiver] clause 

would not prevent a court from finding that a party has waived arbitration by actively 

participating in protracted litigation of an arbitrable dispute.”
311

 

In Doctor’s Assocs., Inc. v. Distajo, the Court explicitly ignored the ‘no waiver’ 

policy under the AAA Rules and held that it does not affect the waiver analysis of the 

court.
312

 

This thesis, however, does not quite grasp the motives behind ignoring a ‘no 

waiver’ policy under some institutional rules. Agreeing to arbitrate under the auspices of 

an arbitration institution means that the parties have agreed to all rules of the institution 

which turns them into a part of the parties’ arbitration agreement. It is not clear why a court 

would not give effect to the parties’ agreement on a ‘no waiver’ provision in their 

arbitration agreement. 

                                                 
308

 See, for example, Article 39 of the 2012 ICC Rules.  
309

 See, for example, Rule 52(a) of the AAA Commercial Arbitration Rules, and Article 21(3) of the 2010 

ICDR Arbitration Rules.  
310

 159 F.3d 80 (2d Cir. 1998). 
311

 Ibid, at p.85. Also see Home Gas Corp. v. Walter’s of Hadley, Inc., 532 N.E.2d 681 (Mass. 1989) where it 

was held that “’no waiver’ clause in arbitration agreement does not prevent finding of waiver of right to 

arbitrate”. Ibid, at p.685. 
312

 66 F.3d 438 (2d Cir. 1995). Also see, to the same effect, United Nuclear Corp. v. Gen Atomic Corp., 597 

P.2d 290 (N.M. 1979) where the court specifically explained that “[t]he parties are precluded from 

contracting to exclude the court from jurisdiction over this issue.” referring to questions of waiver. Ibid, at 

p.308. 



  

157 

 

Obviously, there will always be situations where a court respects the parties’ 

agreement/intentions of waiving their right of waiver.
313

 Nonetheless, parties’ should 

always be conscious regarding their conduct and behaviours that may be interpreted, by 

national courts, to have them waived their right of arbitration. Seeing that the explicit 

agreement of the parties may not always be respected by national courts, and that there will 

always be different interpretations of their behaviours according to national courts and 

their different legal backgrounds, it would be quite valuable that the parties are educated 

on how certain behaviours may affect (whether negatively or positively) the actual 

attainment of their intentions behind agreeing to arbitrate their disputes and behind 

inserting certain provisions into their arbitration agreement. Therefore, it appears that the 

test here is whether a party’ act amounts to a waiver of the other party’s right arbitrate.  

 Finally, it is worth mentioning that the field of international commercial arbitration 

cannot quite cope or tolerate many formalistic and rigid rules of waiver or generally 

technical defaults. This province of the legal practice in international arbitration 

consistently embraces parties from different jurisdictions, with different procedural 

expectations and adequate level of sophistication. Any sort of strict application over 

questions of waiver will not only strip the parties of their true intentions that made them 

agree to arbitrate in the first place, but will also be the inevitable result of 

misunderstandings and misinterpretations of an international party’s behaviour. 

Furthermore, such an approach will definitely contradict the objective of the NY 

Convention in contemplating an effective enforcement of international arbitration 

agreements in order to facilitate international trade through objective and neutral means of 

dispute settlement. Besides, a broad interpretation of questions of waiver impliedly 

contradicts Article II of the Convention which requires Contracting States to recognise 
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international arbitration agreements without allowing idiosyncratic and discriminatory 

national arbitration rules to deny the parties such effect. Therefore, although the 

Convention does not treat questions of waiver in any manner, it is still not completely 

irrelevant to resolving the issue in the sense that national courts need to have the spirit and 

objectives of the Convention in determining whether the parties’ rights to arbitrate have 

been waived.  

5.4 Public Policy and Mandatory Rules of Law 

The final section of this chapter examines the effect of both principles of public policy and 

mandatory rules of law. As it is shown below, not many commentators have successfully 

and clearly distinguished between both concepts. Many have, unfortunately, confused both 

concepts with one another thinking that one may belong to the other. This section identifies 

both concepts and attempts to differentiate between them. This section also examines how 

restrictive principles of public policy and mandatory rules of law are over the parties’ 

freedom to arbitrate internationally.  

The section begins with defining the different types of public policy and attempts to 

understand how they are applicable in international commercial arbitration. Following that, 

this section looks into mandatory rules of laws and then compares them to the concept of 

public policy to understand the differences between them in nature as well as in their 

applicability in international commercial arbitration.  
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5.4.1 Public Policy in General 

Attempts to define public policy by academics and case law are extensively divergent to be 

covered in details. Although the concept is quite important under almost all jurisdictions, 

most of its definitions normally refer to the purpose and function of public policy rather 

than its exact content.
314

 The following sub-sections look into all the different types of 

public policy. These are mainly domestic public policy, international public policy, 

transnational public policy, as we as procedural and substantive public policies. 

5.4.1.1 Domestic Public Policy 

Public policy is generally employed to protect the “fundamental moral convictions or 

policies of the forum.”
315

 Seeing this as the general definition of public policy, it is 

naturally straightforward to understand this concept in its domestic form. And, in that 

sense, it is, to an extent, trouble-free to attempt to define public policy in relation to a 

certain jurisdiction because it will be easier to identify these fundamental policies, hence 

the function of public policy, according to this particular jurisdiction’s most sacrosanct 

values. Public policy, for example, in Islamic jurisdictions is normally described to respect 

and protect the general spirit of Sharia and its sources (the Quran and Sunna, etc.) and the 

principle that “individuals must respect their clauses, unless they forbid what is authorized 

and authorize what is forbidden.”
316
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Accordingly, what constitutes public policy will differ from one country to another. 

Regardless, public policy principles will always be so sacrosanct that states will attempt to 

protect at all costs with no exceptions.
317

 

Even at its domestic setting, attempts to precisely define public policy are still 

difficult because it is almost impossible to determine its content accurately, and because its 

content changes by time as well. This is due to the fact that such content will definitely 

change according to each countries perspective of what constitute a fundamental principle 

or a cultural importance. Regardless, the concept of public policy in general is a principle 

of private international law which as such is a stable concept of most legal systems.
318

 

Accordingly, this concept is provided for under almost all national and international 

arbitration laws/rules. This includes the NY Convention and the Model Law. For that, the 

NY Convention provides, in Article V(2)(b), that recognition and enforcement of the 

award may be refused if such recognition and enforcement was found to be contrary to the 

public policy of the country where the enforcement of the award is sought. Paralleling the 

NY Convention, the Model Law provides that an award may be set aside or refused 

recognition and enforcement, if the court of enforcement found the award to be in conflict 

with the public policy of that state.
319

 

5.4.1.2 International Public Policy 

Moving on to another form of public policy, the concept of international public policy has 

been described as milder, more tolerant, or narrower than its domestic sibling.
320

 This is to 

indicate that not every rule or principle that falls within the domestic public policy domain 

will necessarily fall into its international counterpart. 
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 International public policy is generally confined to significant violations of 

fundamental principles of a certain jurisdiction.
321

 One must be cautious, however, in 

analysing the notion of international public policy since the term itself can be, 

misleadingly, comprehended to cover some sort of extra-national principles or to suggest a 

uniform international standard followed by many countries. Regardless, the concept 

remains to be national in both its scope and origin. This issue was specifically addressed by 

the ILA in its Final Report on Public Policy where it was stated that: 

[T]he expression ‘international public policy’ is to be understood in the sense 

given to it in the field of private international law, namely, that part of the public 

policy of a State which, if violated, would prevent a party from invoking a foreign 

law or foreign judgement or foreign award.
322

  

It is very important, accordingly, for the term not to be understood as referring to a 

set of principles that is common to many states, or as forming part of public international 

law. The notion of international public policy is mainly used as a qualifying or restricting 

mechanism by states to narrow down or extenuate the effect of domestic public policy, 

especially when applied in international settings.
323

 

In that sense, the notion of international public policy is quite similar to its 

domestic sibling seeing that they are both used by states as a device which targets 

introducing an element of planning into private international law.
324

 In other words, they 

both serve the same purpose except for the fact that one is narrower than the other (that is 

international public policy being narrower than domestic public policy). Against this 

background, it is important to understand that although the content and application of both 
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remain to be individually determined nationally,
325

 the violation of a certain value or 

principle might be allowed at an international dimension even though it would not be 

acceptable in a purely national setting of the same jurisdiction. 

Accordingly, because of international public policy being national at heart, the 

language and structure of Article V(2)(b) of the NY Convention can be read to provide for 

the application of international public policy, rather than to include only purely domestic 

one.
326

 

However, the tension behind the use of this terminology is fathomable.
327

 As it is 

explained above, not only could the use of the term ‘international public policy’ be 

misleading, but also a few jurisdictions have referred to the concept in a confusing 

approach. For example, in defining and interpreting international public policy, the Milan 

Court of Appeal described it as a “body of universal principles shared by nations of similar 

civilizations, aiming at the protection of fundamental human rights, often embodied in 

international declarations or conventions.”
328

 Considering the clear recommendations of 

the ILA Final Report on Public Policy, the Milan Appeal Court may have had in mind 

more of a transnational understanding of the concept when it defined international public 

policy.
329

 The truth is, there is nothing international about the source of both national and 

international public policies.
330

 As one commentator explains, “as international public 

policy is at the heart of domestic public policy, a rule which is not even a matter of 
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domestic public policy could not be considered as belonging to international public 

policy.”
331

 

Regardless, the concept of international public policy, in its accurate implication, is 

being increasingly adopted both by national legislation and courts’ decisions. For example, 

in Germany, courts distinguished between ‘internal’ and ‘international’ public policy and 

held that the notion of public policy is more restricted when applied in the context of a 

foreign award.
332

 In France, on the other hand, the concept of international public policy 

was explicitly adopted in section 1502(5) of the French New Code of Procedural Civil 

(NCPC) where it was provided that an appeal against a decision for recognition and 

enforcement will be available, “if the recognition or enforcement is contrary to public 

international order.” Finally, in a Hong Kong decision, it was explained that international 

public policy is set to refer to “those elements of a State’s own public policy which are so 

fundamental to its notions of justice that its courts feel obliged to apply the same not only 

to purely internal matters but even to matters with a foreign element by which other States 

are affected.”
333

 

Examples of international public policy include bribing government officials,
334

 

smuggling goods in or out of a country,
335

 supplying weapons to a terrorist organisation,
336

, 

and agreements to transmit children or women for slavery or labour.
337
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5.4.1.3 Transnational Public Policy 

The third and final form of public policy is transnational (or truly international) public 

policy. Compared to the other forms of public policy, transnational public policy is 

relatively undemanding and has evolved to encompass as its baseline fairly broad 

principles. Generally speaking, transnational public policy derives its main values from the 

basic notion of natural justice and the general principles of fairness and equality.
338

 The 

following sub-sections define transnational public policy, compare it to its international 

sibling, and analyse its application in international commercial arbitration. 

I Definition 

Transnational public policy actually refers to the principles which one might mistakenly 

assume are referred to by the term international public policy, however, there is a clear 

distinction between both concepts. Transnational public policy mainly comprises of 

“fundamental rules of natural law, principles of universal justice, jus cogens in public 

international law, and the general principles of morality accepted by what are referred to 

as ‘civilised nations’.”
339

  

II Transnational and International Public Policy 

The main distinction between transnational and international public policy is that the latter 

remains always national in its source and inevitably reflects a selfish character (same as 

domestic public policy). Transnational public policy, on the other hand, represents an 

international consensus to universal standards and generally accepted norms of conduct 

that must always be observed in both private and public international 

relationships/transactions.
340

 These norms and standards are universally accepted because 
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they are not driven from a certain jurisdiction’s fundamental principles but rather from 

internationally (or regionally) accepted instruments such as, international conventions, 

mandatory trade usages, rules of jus cogens applicable between states, and general codes of 

conducts accepted by international organizations.
341

 

Evidently, international public policy will always be inspired by some 

supranational purposes and, consequently, may have occasionally, by its object, be of a 

transnational character but it will always retain a national source.
342

  

Therefore, Pierre Lalive commented that: 

[T]he fundamental values and interests of a given State can hardly coincide fully 

with the values and fundamental interests of the international community, just as 

the national concept of ‘international public policy’ cannot be identified with that 

of transnational public policy.
343

 

Regardless, the existence of the notion of transnational public policy is a much 

debated one.
344

 This could be related to the fact that the content of the concept of 

transnational public policy could be very difficult to seize since the majority of its sources 

are not clearly defined, or are not based on ‘hard-law’.
345

  

In determining whether a certain principle falls under the consensus of 

transnational public policy, the ILA Final Report on Public Policy recommended that the 

“enforcement court should look at the practice of other courts, the writing of 

commentators, and other sources”,
 346

 for instance, examining whether a certain principle 

is provided for by international conventions such as the 1950 European Convention for the 
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Protection of Human Rights and Fundamental Freedoms.
347

 Other sources also include the 

most fundamental maxims of universal justice and the general principles of morality.
348

 

This is, however, not to indicate that transnational public policy standards have to 

be accepted universally. A rational approach to understand the philosophy behind 

transnational public policy is to see what a reasonable man would accept as a universal 

law, notwithstanding, nationality, and/or cultural, legal, economic, social, or religious 

background of a certain jurisdiction. In simpler terms, it consists of what the international 

community cannot function without even according to the minimum standards of 

civilization. 

III Application of Transnational Public Policy in International 

Arbitration 

In practice, however, it is not necessarily effortless to find a straightforward application of 

transnational public policy since, compared to the application of other forms of public 

policy, it is the most narrow/restricted form. To show-case a few examples in the practice 

of international arbitration, the tribunal in ICC Case No. 6474 has expressly relied on 

transnational public policy to determine its jurisdiction in a dispute that involved the 

application of international law.
349

 

Another even more explicit application of transnational public policy is found in 

ICC Case No. 1110.
350

 The case involved a governmental bribery between the Argentinian 

Government and a British company. The sole arbitrator considered that the illegal contract 

to bribe Argentinian government officials was contrary to public policy of the seat of 

arbitration (which was France) and that of the place of performance (which was Argentina, 
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also the Lex Contractus). However, in dismissing his jurisdiction over the case, he neither 

applied the French nor the Argentinian law, but rather grounded his decision on the fact 

that “[s]uch corruption is an international evil, it is contrary to good morals and to an 

international public policy common to the community of nations.”
351

  

The only reservation on this case is that the sole arbitrator may have ignored the 

separability and Kompetenz-Kompetenz principles in dismissing his jurisdiction. The exact 

same decision might have had a slightly different impact, at least to this thesis, if the 

arbitrator had confirmed his jurisdiction before deciding that both the main contract and 

the arbitration agreement within were null.  

In ICC Case No. 5622
352

 the tribunal was faced with a case of international 

corruption through a brokerage contract. After the tribunal has concluded that the 

brokerage contract was null and void, it started examining the effect of this nullity on the 

validity of the arbitration clause within that contract.
353

 In doing so, the tribunal decided to 

look into other similar arbitral precedents. Two approaches were considered,
354

 the first is 

to follow the decision of the sole arbitrator in ICC Case No. 1110 and directly dismiss 

                                                 
351

 Ibid, at p.52. It is important to note, however, that this thesis is utilizing this case only to showcase an 

explicit employment of transnational public policy in the practice of international arbitration. This thesis does 

not necessarily stand for the approach of this case where the arbitrator directly dismissed his jurisdiction as 

the main contract was found null and void because it is in violation of good morals and transnational public 

policy. As it has been explained before (see Section 4.3.3 of this thesis), separability implies that the 

invalidity, illegality, or even non-existence of the main contract does not necessarily lead to the same for the 

arbitration agreement within that contract. Accordingly, an arbitrator following such approach in an 

international arbitration may create the assumption that he directly defeated the effect of the separability 

presumption. For that, the decision in ICC Case No. 1110 is not entirely good law today not due to a less-

functionality of the notion of transnational public policy in the international community but because of the 

existence of a stronger presumption of separability and a clear understanding, as well, of the Kompetenz-

Kompetenz principle. Having said that, the author believes that there might also be another justification for 

the arbitrator’s position in that case. It seems to this thesis that the sole arbitrator may have seen this case not 

as a single illegal contract per se but more as an illegal act that disqualified both parties their natural right of 

pursuing any justice through any form of adjudication. The author reached this conclusion from the statement 

of the sole arbitrator where he explained that “[p]arties who ally themselves in an enterprise of the present 

nature must realize that they have forfeited any right to ask for the assistance of the machinery of justice 

(national courts or arbitral tribunals) in settling their disputes.” Ibid, at p.52. 
352

 Broker v. Contractor, Final Award in ICC Case No. 5622, XIX YCA 105, (1994). 
353

 Ibid, at p.118. 
354

 Ibid, at p.118-119. 



  

168 

 

arbitral jurisdiction for violation of internationally accepted morality, and the second is to 

follow the approach of ICC Case No. 3916.
355

 

In the latter case the appointed arbitrator had to review a case that involved a 

contract between an intermediary and a company to obtain a public contract in a 

developing state. To obtain such a contract during the years in which the works took place 

would have been extremely difficult (almost impossible) without the use of the claimant’s 

influence on those who had the right to decide with whom a state should conclude a 

contract. The arbitrator detained jurisdiction, viewed the merits of the case, and eventually 

dismissed the claim for the payment of commission.  

The tribunal in ICC Case No. 5622 opted for the second solution, i.e. the tribunal 

found that it had jurisdiction but then it also found that the contract was contrary to good 

morals and transnational public policy and was found, consequently, null and void.
356

  

Although on the outside it seems that both approaches lead to the same result, the progress 

between both approaches is quite important. The second solution is recognized and 

preferred by doctrine and jurisprudence.
357

 According to this approach, the nullity of the 

main contract does not imply ipso jure the nullity of the arbitral clause within. This thesis 

also supports this approach simply because the function of an arbitrator in any arbitration is 

not only to determine whether a request for arbitration is admissible or not according to the 

degree of the contractual morality of the main contract. A superior interest of an 

international arbitrator may rather be to pursue the protection of the integrity of 

international commercial arbitration. Such an approach would be more effective in 

protecting the interests of the international community while still observing the 

fundamental principles of transnational public policy since it will lead to the same result, 

i.e. the nullity of the illegal contract without impeaching the integrity of international 

arbitration agreements. 
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5.4.1.4 Procedural and Substantive Public Policy 

In addition to the previously mentioned forms, the concept of public policy in general also 

has both substantive and procedural dimensions. The distinction between substantive and 

procedural public policy is not always clear but is, sometimes, essential. Such distinction is 

particularly valuable in international commercial arbitration because procedure in that 

practice covers the entire arbitration to the extent where arbitral procedure actually creates 

the underlying structure that causes arbitration to be viewed as part of a legal system.
358

 

 The difference between both categories of public policy lies in that substantive 

public policy deals with the merits of the award while procedural public policy is more 

concerned with how the arbitral tribunal reached its award. According to the ILA Interim 

Report on Public Policy, “[s]ubstantive public policy . . . goes to the recognition of rights 

and obligations by a tribunal or enforcement court in connection with the subject matter of 

the award (as opposed to procedural public policy, which goes to the process by which the 

dispute was adjudicated).”
359

 

I Substantive Public Policy 

By way of example, a court looking to vacate or enforce an international arbitral award 

would be looking at an issue of substantive public policy, if one of the parties has claimed 

that the award issued by the tribunal is against a fundamental principle of law. A few 

courts have used this term to refer to more general values rather than specific legislative 

provisions. For instance, awarding punitive damages in arbitration is considered to be 

against substantive public policy under many jurisdictions.
360

 In ICC Case No. 5946
361

 the 
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arbitration took place in Geneva and was governed by New York law. Although the 

arbitration was governed by New York law, a claim for punitive damages was refused 

since it was against Swiss public policy to issue damages beyond compensatory damages 

as a punishment of the wrongdoer.
362

 

Another example of a possible violation of a substantive public policy rule can take 

place in countries applying the Islamic Law/Sharia Law. In Saudi Arabia, for instance, an 

award would be against substantive public policy of the country, if it was issued by an 

arbitrator who does not hold a university degree in Sharia or Law.
363

  

By and large, any sort of activity that might be considered as contra bonos mores, 

i.e. contrary to good morals, will, most likely, violate substantive public policy of the 

majority of nations. Accordingly, agreements that would promote activities such as 

genocide, human trafficking, terrorism, smuggling, piracy, slavery, drug-trading, 

corruption, bribery and the like, will be considered illegal and unenforceable under many 

jurisdictions and will definitely violate substantive transnational public policy as well.
364

 

The same applies to any activity or agreement that may be seen by a certain state as 

a violation of a national interest or be deemed as an act hostile to foreign relations. In the 
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famous case of Parsons & Whittemore
365

 the United States Court of Appeal refused to 

consider an award against the Egyptian party as a violation of public policy just because of 

the existing tension at that time between Egypt and the USA during the 1967 Arab-Israeli 

Six Day War. In that case the court specified that the award would be refused enforcement 

only if the conflicting national policy actually prevented the performance of the contract in 

Egypt, which was not the case.
366

 

II Procedural Public Policy 

As for the procedural violations of public policy, they may be more obvious than the 

substantive ones.
367

 Procedural public policy mainly relates to the general principles of due 

process and natural justice. In more specific terms, it exists to protect the parties’ rights to 

equality and fair opportunities to present their cases before an arbitral tribunal. 

Consequently, breaches of general principles of due process and natural justice in an even 

more general context will most likely be considered as a violation of procedural public 

policy (whether domestically, internationally, or transnationally).  

A good example of this can be found in the famous Dutco case.
368

 In that case, the 

French Cour de Cassation set aside an ICC interim award for depriving the multiple 

parties’ equal opportunities in the appointing process of the arbitrators. Although the case 

mainly concerned the issue of consolidation of arbitration procedures between multiple 

parties and the separate rights of each party to equally choose an arbitrator, the French 

Cour de Cassation decided to set aside the ICC interim award in which the tribunal refused 

the defendants’ objections against the composition of the tribunal. The Court reasoned its 
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decision on the fact that failure to respect the parties’ right to equally appoint the 

arbitrators is against French international public policy stating that “equality of the parties 

in the appointment of arbitrators is a matter of public policy which can be waived only 

after the disputes has arisen.”
369

  

This case is of particular importance since it targets quite a sensitive issue for 

arbitrators. That is the importance of striking a balance between attending to the autonomy 

of the parties and satisfying equality requirements between the parties in appointing the 

arbitrators. In this particular case the French Cour de Cassation has clearly given more 

regard to the right of the parties to equally appoint their arbitrators over the specific 

attention to their autonomy.
370

  

Another example of procedural public policy was given in a German case where it 

was explained that recognition of the award can be denied “if the arbitral procedure suffers 

from a grave defect that touches the foundation of the State and economic functions.”
371

 

Other procedural violations of public policy can be manifested, for example, 

through the lack of impartiality of the arbitral tribunal,
372

 a tribunal’s obvious disregard of 

the law,
373

 and violation of the parties’ right to be heard and the right to a fair trial.
374
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All matters considered, it is important to understand that each state will attempt to 

exert control over the arbitral processes taking place on its territory to protect its most 

fundamental principles of equality and procedural fairness.
375

 Consequently, these 

mandatory norms applicable to arbitral procedures will differ from one state to another and 

could actually differ from one region to another which will result in the existence of 

different procedural public policies not only nationally, but also regionally, internationally, 

and transnationally. And so, at this stage it would be essential to understand both the 

theoretical and practical differences between the general concept of public policy and 

mandatory rules of law and how both concepts are related/connected to one another in 

international commercial arbitration. 

5.4.2 Mandatory Rules of Law 

As it is mentioned before, although arbitration is mainly a consensual process that revolves 

around the autonomy of the parties, such autonomy is not without limits. States normally 

try to exert control over this autonomy through a few tools. Besides public policy and non-

arbitrability, there is the most debated issue of the application of mandatory rules of law to 

international commercial arbitration and the ever so argued differences between those rules 

and public policy. Before analysing such debate, one should first attempt to understand 

what a mandatory rule of law is. 
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5.4.2.1 Definition 

A mandatory rule of law is an imperative provision of law that must be applied 

notwithstanding any law or rules of law that is/are chosen by the parties or designated by 

the arbitrators.
376

 In contract law, for instance, a mandatory rule of law of a certain 

jurisdiction is applicable by a national court despite the parties’ choice of another country’s 

law to govern their contractual relationship. 

Another way to understand whether a rule is mandatory or not, is to realise that 

these rules are not applicable due to the ultimate choice of the relevant conflict of laws 

rule, but rather because a certain law has defined its sphere to be as such.
377

 In other words, 

these mandatory rules of law demand that they be applied even if the body of law to which 

they belong is not applicable according to the relevant conflict of laws’ rule.
378

 

One can also define mandatory rules of law from a different perspective that mainly 

differentiate between the applications of mandatory rules of law according to who has to 

apply these rules.  

If one, for instance, is looking at a private parties’ agreement, mandatory rules of 

law would basically be those rules which cannot be contracted around by the parties’ 

exercise of their autonomy in their contractual relationship. For that, some commentators 

explain that mandatory rules of law “arise outside the contract, apply regardless of what 

the parties agree to, and are typically designed to protect public interests that the state will 

not allow the parties to waive.”
379
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On the other hand, if one is looking at a national court, a mandatory rule of law 

would be that which the court must apply even if that court would ordinarily apply some 

other law under the operation of its own conflict of laws rules.
380

 

Regardless, using the term ‘mandatory rules of law’ liberally is not quite accurate, 

at least for the purposes of this research. The term, in this loose form, fails to show whether 

it refers to domestic mandatory rules of law or international ones. The difference between 

both domestic and international mandatory rules of law is simple but of great importance. 

Domestic mandatory rules of law are those which the parties cannot escape by contracting 

out of them in a purely domestic contractual relationship, but in an international setting can 

be avoided/excluded by choice of law provisions.
381

 International mandatory rules, on the 

other hand, cannot be escaped of by the parties’ choice of law provisions. It is, however, 

important to understand that, just as in international public policy, international mandatory 

rules of law do not automatically hold a supranational character, they are still rules set by 

states to protect a certain international interest of that state in its international relationships.  

The importance of the distinction has motivated some authors to specifically use the term 

‘international mandatory rules of law’.
382

 Regardless, this thesis will continue to refer to 

these rules as mandatory rules of law for reasons of practicality and ease of use. However, 

in the context of this research and for its purposes, the term ‘mandatory rules of law’ will 

always refer to their use and effect in an international setting unless explicitly indicated 

otherwise. 
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Finally, examples of mandatory rules of law may include antitrust, securities, 

anticorruption, labor, or any statutory protections (such as the Hague Visby Rules, for 

instance).
383

 

5.4.2.2 Mandatory Rules of Law in International 

Commercial Arbitration 

For a few reasons, however, the role of mandatory rules of law in international commercial 

arbitration can create certain complications. First, the role of mandatory rules of law in 

international arbitration could put the interest of a state and that of a private party in direct 

conflict.  Moreover, it can create conflicts between the interests of a state and another state. 

Both issues will most likely fall into the hands of the arbitral tribunal to decide upon and 

resolve. Whether an arbitrator will show alliance to the state or to the private parties, who 

hired him/her, will depend eventually on how arbitration itself is seen and classified.
384

 

Another view of arbitration that was created as a compromise between both previously 

mentioned views recognizes arbitration to be a hybrid of these two extremes.
385

  

However, this hybrid theory of what arbitration is does not really answer the 

question of who an arbitral tribunal should lay its alliance with, the state or the private 

parties? Or at least, when does it form alliance with each? As a matter of fact, this very 

theory may actually extenuate the reason why the role of mandatory rules of law “must be 

seen as one of the most burning issues in international commerce and trade, as it is in the 

daily international arbitration practice.”
386

 This is explained by the simple fact that an 

international arbitrator is neither a guardian of the interests of a foreign state, nor a servant 

of the private parties who hired him/her.  
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Accordingly, it is not acceptable to expect the arbitrator to ignore mandatory rules 

of law in favor of responding positively to the parties’ autonomy and expectations, nor is it 

acceptable to ignore the agreement of the parties to apply mandatory rules of law of a 

foreign country.  

The same problem, also, occurs when two or more states counter a conflict of 

interests when applying mandatory rules of law in international arbitration. This still is 

important even in international commercial arbitration where disputes occur between two 

international private parties or the latter and a state. The justification for this is that more 

than likely, in any international arbitration, various jurisdictions and national laws will get 

involved in the arbitral process. As it is explained below, even the least complicated 

international arbitration may still entail the involvement of four different national laws.
387

 

Enforcement of the arbitration agreement and that of the arbitral award may be sought, for 

example, in various countries. The law of the seat of the arbitration may be sought after for 

all sorts of procedural issues such as court supervision or interim measures. Even the 

substantive law of the contract may be viewed by more than one national court if, for 

instance, the contract is partially or wholly performed in various jurisdictions. Again, when 

a conflict between the mandatory rules of any of the involved national laws occurs in an 

international arbitration, it is up to the arbitral tribunal to solve these issues, and again this 

will rely greatly on how the arbitration itself is considered, i.e. whether it is of a 

contractual, a jurisdictional nature, or a hybrid of both. 

In this thesis’s view, the solution to this problem will, to a great extent, rely on the 

circumstances of each case. However, although it should be the arbitrators’ main priority to 

identify and apply the agreement of the parties, it is very important that a great deal of 

attention is given, generally, to public policy principles and, specifically, to the mandatory 

rules of law that are applicable to a certain arbitration. This is mainly because a slight 
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disregard of these rules may result in having an unenforceable arbitration agreement or, 

worse, an unenforceable arbitral award.  

5.4.3 Mandatory Rules of Law and Public Policy 

Finally, and most importantly, the last issue this section analyzes is the theoretical and 

practical distinction and interrelation between mandatory rules of law and public policy. 

This section relies on three aspects in differentiating between the two. The first is of the 

least importance and relies on terminology. The second is of the most important and relies 

on the effect each produces when applied in international commercial arbitration. The third 

may be the most argumentative and relies on the values behind the implementation of each. 

5.4.3.1 Terminology 

As for the terminology, it seems to this thesis’s understanding that the main terminological 

distinction made between public policy (lois d’ordre public) and mandatory rules of law 

(lois de police or, more accurately, lois d’application immediate) was first created by 

French private international law.
388

 Although it is assumed that the term lois de police 

describes the same phenomenon as the term lois d’application immediate and that both 

terms are usually used interchangeably, one commentator explains that “the former sets 

forward the mechanism of application of the rule while the latter stresses its function”.
389

 

Regardless, the term lois de police is the most used by commentators and authorities to 

refer to mandatory rules of law.
390
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Obviously, terminology is not the main concern at this point. It is only made for 

reasons of clarifications. The most important distinction between both concepts is their 

effect when applied in international commercial arbitration specifically.  

5.4.3.2 Effect 

Generally speaking, rules of law may either have a positive or a negative effect, as long as 

their application is not complimentary (obligatory), i.e. their application does not depend 

on whether the parties choose not to ignore/avoid them. 

Rules of public policy are known to generally apply in international commercial 

arbitration with a negative effect. This negative effect creates an imposition on the tribunal 

to refuse the application of a certain law or a certain rule to the contract/agreement in hand 

because the content of that law or rule conflicts with the main principles and values of the 

forum, or with transnational public policy.
391

 This negative effect functions, accordingly, 

as a safety net that protects the forum’s legal system from the application of any foreign 

rules that may produce intolerable results according to this forum’s most valued principles 

and traditions.
392

 In other words, this negative effect of public policy rules functions as a 

corrective mechanism of the automatic application of a foreign rule. Such application relies 

on an objective method of abstract connecting factors that have the least, if none at all, 

regard to the consequences of the application of that foreign rule on a forum’s standards 

and most valued principles. It is important to understand that it is not the foreign rule itself 

that is refused, it is rather the consequences of applying that rule that is feared of as it 

might lead to conflicting or ignoring the forum’s most valued principles.  

In order to understand how public policy affects a particular case, let us consider a 

scenario where an arbitral tribunal (or a judge for that matter) is faced with a foreign 

element in a case at hand. The first reaction, in this situation, would be to look into the 
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forum’s conflict of laws rules to determine the applicable substantive law. That is, of 

course, if the parties have not already chosen one explicitly in their agreement.
393

 When a 

conflict of laws rule designates a law other than that of the forum, the tribunal/court has to 

examine whether the application of that foreign rule would not violate any fundamental 

legal principles, i.e. public policy rules of that forum. If the application of this foreign rule 

on the particular case in hand is found to violate such principles, then the tribunal must 

refuse the application of this rule and that here is the negative effect of applying a certain 

rule of law.
394

 

Mandatory rules of law, on the other hand, impose a positive effect on the tribunal 

to apply these rules directly without the need to conduct a conflict of laws analysis to 

determine the law applicable to the contract/agreement with a foreign element. And that is 

the main difference between public policy and mandatory rules of law. Unlike the negative 

effect, the positive effect of mandatory rules of law compels a tribunal to apply this rule 

whether it is part of the proper law of the case or not. This is not only due to the nature of 

these rules, but is rather an implication of the goals and purposes that pushed a legislator to 

implement this rule in the first place. The positive effect, in that sense, operates to ensure 

that certain rules are identified as compulsory and, accordingly, are applied to a particular 

relationship irrespective of the law governing this relationship.
395

  

Accordingly, parties may be able to avoid the application of an undesired rule of 

public policy by contracting around these rules, for instance, through an appropriate choice 

of an applicable law or a seat. This escape mechanism, however, would not allow the 

parties to avoid the application of mandatory rules of law whenever the law to which these 
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rules belong is applicable or somehow connected to the case. To give an example, in Saudi 

Arabia an award would be against substantive public policy of the country, if it was issued 

by an arbitrator who does not hold a university degree in Sharia or Law.
396

 If the parties 

wish to avoid the application of this rule, all they have to do is to avoid choosing Saudi law 

as the applicable law or avoid having Saudi Arabia as the seat of arbitration.
397

 An 

international mandatory rule on a statutory protection, for example, cannot be contracted 

around by the parties or avoided as long as they somehow relate to their case.  

5.4.3.3 Values 

This section is presumed to be the most argumentative distinction between public policy 

rules and mandatory rules of law since it creates much confusion and is possibly the most 

difficult to identify. It does not take a lot of analysis to figure out that both concepts have 

much in common. Some commentators have even gone so far that they understand 

mandatory rules of law only to be part of public policy stating that “every public policy 

rule is mandatory, but not every mandatory rule forms part of public policy”
398

 and that 

“Mandatory rules of law are a matter of public policy (ordre public), and moreover reflect 

a public policy so commanding that they must be applied even if the general body of law to 

which they belong is not competent by application of the relevant rule of conflict of 

laws.”
399

 Others are of the opinion that such distinction is not necessary in practice.
400
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This thesis finds statements as such to neither be accurate nor correct and, 

therefore, argues that there is a difference in substance between the two concepts, i.e. there 

is an important difference between the values protected by each concept and, consequently, 

the distinction between these two concepts should be clearly identified and acknowledged.   

As it has been explained before, public policy can be described as a defense 

technique employed by the state (or a number of states in the case of transnational public 

policy) to protect its most fundamental legal principles by refusing the application of any 

foreign rule that might risk violating these principles/values.  

Mandatory rules of law, on the other hand, represent a very specific concrete 

interest of a state. This interest does not necessarily reflect a fundamental principle of 

public policy, but it could possibly do.
401

 One commentator clarifies the difference in 

substance between both concepts very elegantly by explaining that the notions of public 

policy and mandatory rules of law are used by a state to protect or represent different 

concerns/interests of that state.
402

 He specifies that the public policy mechanism is used by 

a state to protect its most fundamental principles and moral values of justice, while 

mandatory rules of law are used to ensure the application of the state’s administrative-

related activities such as social welfare, safeguarding economic order, state’s supervision 

over certain private activities such as insurance and banking, and so on.
403

 So, for example, 

rules of competition laws, blockade or boycott, currency controls, environmental 

protection laws, and wage-earners and commercial agents’ protection laws, are all 

generally cited as mandatory rules of law.
404

 

So, there is generally a difference in the values protected by public policy and those 

represented by mandatory rules of law. There is no denying to the fact that sometimes 
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mandatory rules of law express a public policy principle. The complication here, however, 

lies in the difficulty of categorizing when exactly a mandatory rule does so and when it 

simply represents a very specific interest/policy of the state that is not really classified as a 

matter of public policy! In other words, is it possible that this interest be of vital 

importance to the state of its origin and, hence, fall under public policy frame? One 

commentator suggests that such reasoning is better avoided since it tends to expand the 

public policy defense which in itself goes against the general tendency in today’s legal 

practice to restrict resort to this device.
405

 He also adds that this method of categorizing 

whether a rule is created because its source is a matter of public policy or not, is not 

scientifically accurate.
406

 This thesis could not agree more. This is particularly true when 

one realizes that “only formalistic reasons can explain the strict categorization between 

mandatory norms of public policy nature and imperative norms per se.”
407

 

5.4.4 Comments 

And so, to identify clearly the main differences between public policy and mandatory rules 

of law, the following points must be acknowledged: 

 The differences between public policy and mandatory rules of law are not just 

terminological. They, also, differ in their logic, scheme of application, as well as 

practical consequences. 

 Public policy generally exists to protect a state’s most valued principles and moral 

values in justice against the possible violation of an applicable foreign rule. 

Mandatory rules of law, in turn, represent a very specific/concrete policy of which 

a state needs to maintain applicable under any circumstances whenever the forum’s 

law is applicable or connected somehow to a case. Accordingly, mandatory rules of 
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law apply unconditionally whenever a relationship falls under its scope whether it 

includes a foreign element or simply concerns the lex fori. 

 Based on the above differentiation, mandatory rules of law are considered to be 

“part of the selection process while ‘ordre public’ is a process of rejection.”
408

 

 A case with a foreign element involved will always imply the prior application of a 

conflict of laws rule, for the judge or the arbitral tribunal, to make sure that the new 

foreign rules applicable to the case do not violate any public policy rule. If it does, 

the application of this foreign rule must be rejected. Mandatory rules of law, on the 

other hand, do not require the preliminary analysis of conflict rules. They apply 

directly and automatically whether the case involves a foreign element or not and 

irrespective of the parties implicit or explicit agreement. This has led some authors 

to claim that the application of mandatory rules of law simply expresses 

indifference to foreign law.
409

 

For all the above reasons, this thesis believes that there are considerable differences 

between public policy and mandatory rules of law, and that these differences must be 

identified, acknowledged, and clearly classified for both academic and practical reasons. 

To begin with, seeing that there is a notable lack of attempts to cover and examine 

this issue from both theoretical and practical angles,
410

 it is important to analyze this topic 

and try to understand it clearly. This is of a specific importance in the field of international 

commercial arbitration since it is given that this practice has no forum. In other words, an 

arbitrator has no legal order to which international arbitration will be subject. If anything, 

the arbitrator in an international arbitration may need to examine the existence of 

mandatory rules of law and rules of public policy under several legal systems all of which 
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are connected to the case at hand. And so, for an arbitral tribunal in an international 

arbitration, nothing really constitutes a foreign rule because there is no forum to begin 

with. Still, a tribunal is confined to apply any mandatory rule connected to the arbitration 

and refuse the application of any rule that violates a public policy rule of a certain 

applicable law to the arbitration, or any transnational public policy rule. Accordingly, 

depending on whether an arbitrator is capable of making the distinction between public 

policy and mandatory rules of law, he/she can either enforce a mandatory rule, or simply 

refuse the application of a rule that violates a certain connected public policy. Any 

confusion of the nature of both distinct concepts can easily lead to miscellaneous 

annulments and refusals of recognition of international arbitration agreements and arbitral 

awards.  

 This is all not just theoretical pessimism. As a matter of fact, mandatory rules of 

law issues have been said to arise in the practice of international arbitration in over 50 

percent of cases.
411

 This is a natural implication seeing that international commercial 

arbitration is becoming the most common form of dispute resolution in the international 

commercial community. It is claimed that almost 90% of international contracts nowadays 

include arbitration clauses.
412

 This expanded role of arbitration has forced different legal 

systems that are trying to protect certain policies and interests from the parties’ ability (and 

privilege) of contracting around them to seek their compulsory application through 

implementing more mandatory rules of law.
413

 

 However, the most important value behind acknowledging and understanding these 

differences for this thesis is the possibility that each concept represents a different policy or 

interest of a state. One rule could represent a fundamental value of a state and another 

could simply be of an essential administrative background. If the parties and the arbitrators 
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are well aware of such distinction, then at least the arbitrators will know exactly where and 

how to identify each concept and, hence, how to respond accordingly to each. In other 

words, there will not be any hidden bombs. If, on the other hands, both concepts are 

confused to be part of one another (mandatory rules being part of public policy) an 

arbitrator could possibly overlook the existence of an important mandatory rule that does 

not represent a public order value. This could lead to invalid arbitral awards. 

5.5 Concluding Remarks 

To sum up, one can definitely acknowledge the existence and effect of the above 

mentioned restricting factors over parties’ autonomy in international commercial 

arbitration. However, minimizing the restrictive effect of these factors is effortlessly 

achievable once the parties are sufficiently aware of their existence and the boundaries 

these factors generally create over parties’ autonomy. Regardless, outside the considerably 

narrow frame of these restrictions, business parties enjoy a significant amount of freedom 

in international arbitration through which they can perfectly tailor their arbitral settlement 

to suit the needs and circumstances of their relationship and dispute. The role of parties’ 

autonomy in international arbitration is discussed, accordingly, in the following two 

chapters. 
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6 Chapter VI: Role of Parties’ 

Autonomy in the Making of 

International Arbitration Agreements 

One of the core goals of this thesis is to promote the exercise of parties’ arbitral autonomy 

in international commercial arbitration. The importance of parties’ actively engaging in the 

drafting of their international arbitration agreement cannot be over-emphasized. As one 

commentator warns,  

[t]o all those whose responsibilities include the drafting of arbitration clauses: 

please express yourselves with at least a minimum of clarity and ensure that you 

are well acquainted with arbitral institutions. How much more prudent it is to seek 

the advice of a specialist rather than run the risk of making crude mistakes that can 

land one in lengthy costly procedures before the arbitration proper has even 

begun.
414

  

Therefore, the clarity and preciseness of the parties’ choices are just as important as 

making them in the first place. All the choices made by the parties in the drafting of their 

arbitration agreement can drastically influence the style, length, complexity, costs and 

efficiency of their arbitral settlement. It can, furthermore, determine the level of 

predictability of the outcome of their settlement as well as the likelihood of the recognition 

and enforcement of this outcome later on. More importantly, choices and general 

behaviours of the parties at the negotiation phase of their contractual agreement will be 

significantly relied upon where there is any attempt, whether before a national court or an 

arbitral tribunal, to find out what the actual intentions of the parties are/were.  
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Accordingly, this chapter aims at addressing the main aspects through which parties 

can and should exercise their autonomy. At the same time, this chapter will analyse the 

importance behind making certain choices in the arbitration agreement as well as the 

practical techniques to approach these choices. 

As one of the most experienced arbitrators/practitioners in international commercial 

(and investment) arbitration, Gary Born suggests that a safe formula to draft an arbitration 

agreement between the parties should include the following elements: 

All disputes, claims, controversies, and disagreements relating to or arising out of 

this Agreement (including the formation, existence, validity, enforceability, 

performance, or termination of this Agreement), or the subject matter of this 

Agreement, shall be finally resolved by arbitration [under the – Rules] by [three 

arbitrators] [one arbitrator]. The seat of the arbitration shall be [Paris] [London, 

England] [New York/Washington]. The language of the arbitration shall be 

English.
415

 

From analysing the above formula, one can gather that the following aspects are 

essential to any international arbitral settlement. These are the choice of laws/rules 

applicable to the arbitration,
416

 the choice of the arbitrators,
417

 the choice of the seat of 

arbitration,
418

 and finally, and least importantly, the language of the arbitration.
419

 

Accordingly, this chapter will examine and analyse the choices of the arbitration seat, the 

arbitrators, and the language of the arbitration, while Chapter VII will be dedicated to the 

choice of law(s).  
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6.1 Seat of Arbitration 

The choice of the arbitral seat during the negotiation of any international arbitration 

agreement is perhaps one of the most overlooked influential aspects over the course of the 

arbitral procedures.
420

 As explained below, the importance of a wise choice of an arbitral 

seat generally has two aspects, one of logistical convenience and the other is of a legal 

effect. The logistical convenience mainly relates to issues of technical support, cost, and 

practical facilities in general. The legal effect of the choice of an arbitral seat, however, can 

very much influence the procedures followed in the arbitral process, the law applicable to 

the arbitration agreement, and other legal aspects such as the interactions between national 

courts and the arbitral tribunal. Moreover, any possible grounds for setting aside the award 

will be sought under the law of the seat of arbitration.
421

 

The main problem manifests during the negotiations of the arbitration agreement 

where parties may unwisely fail to assign a place for their arbitration or, worse, choose one 

recklessly. 

This section examines two aspects of the choice of an arbitral seat in relation to the 

autonomy of the parties. The first looks into the reasons that justify the importance of a 

wise choice of a seat, while the second approaches the general guidelines which a 

reasonable commercial party should consider while making that decision.  

However, before addressing the above aspects, it is important to begin with 

identifying the meaning of a ‘seat of arbitration’ as well as examining how such freedom 

of choosing one is regulated internationally and nationally. 

                                                 
420
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6.1.1 Definition 

In defining the meaning of the place or the seat of arbitration, the majority of authorities, 

both case-law and commentary, confirm that the concept of a seat of arbitration is of a 

legal construct as opposed to a purely geographical location.
422

 For example, Section 3 of 

the 1996 English Arbitration Act provides that this concept “means the juridical seat of the 

arbitration” designated by the parties, or by the arbitral tribunal or arbitral institution on 

their behalf. 

Identifying the concept of the seat by saying that it is a purely legal notion basically 

affiliates the seat with the legal system and the arbitration law of that place and it is also an 

essential indication of where the award will be made (thus, that award will need to comply 

with the law of that place in order for it to be recognized and enforced).
423

 In practice, 

however, the seat of arbitration (with its legal effect) will be the location/country selected 

by the parties (or another authority on their behalf) as the geographical place of 

arbitration.
424

  

Regardless, as a legal concept, the seat of arbitration is identified entirely by 

reference to the parties’ agreement and not by the geographical location of the arbitration 

(for example, locations of hearings and meetings). For that, many arbitration provisions 

have differentiated between the seat of arbitration and the geographical location of 

arbitration.
425

 As a result, it is completely acceptable for the tribunal and the parties to 

conduct meetings and hearings in different locations/countries without that causing a 
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change in the arbitral seat. As a matter of legal practice, the seat of arbitration only changes 

when the parties explicitly agree to that end.
426

 

Finally, when it comes to the terminology used to refer to this concept, terms such 

as ‘seat’, ‘venue’, ‘forum’, ‘situs’ and ‘place’ of arbitration have been equally used to refer 

to the legal localisation of the arbitration procedures in a particular place with possibly the 

corresponding effect of having the laws of that place determining different legal aspects of 

the parties’ arbitral settlement.
427

 

To this thesis, there might be relevant importance to the different linguistic terms 

used in referring to the seat. While all previously mentioned terms practically refer to the 

same legal concept, the term ‘seat’, for the purpose of protecting the parties’ interests, can 

prove to be the wisest linguistic choice for the parties’ to use when designating the choice 

of the seat in their arbitration agreement.
428

 Other terms such as ‘venue’, ‘situs’, or ‘forum’ 

are, preferably, to be avoided by the parties since they have much more tendency to 

connect the legal concept of the seat to its geographical connotation linking the seat rather 

to the location of the hearings and meetings instead of a legal regime. These terms also 

tend to confine arbitral meetings and hearings to that specific place. This can cause 

confusions and would allow misunderstandings especially that hearings and meetings 

between the parties and the arbitrators can take place in different other locations than that 

of the seat.
429

 One commentary actually goes as far as stating that “an arbitration may take 

place in its entirety outside the place of arbitration.”
430
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In Shashoua v. Sharma
431

 the parties concluded a shareholders agreement that was 

governed by Indian law and included an arbitration clause that provided for ICC arbitration 

and stated that “the venue of arbitration shall be London, United Kingdom.”
432

 When a 

dispute arose between the parties, an ICC tribunal was constituted and an award was issued 

against the defendant. In resisting the enforcement of the award, the defendant argued that 

English courts had no jurisdiction to grant leave to enforce the award since, to them, India 

was the actual seat of arbitration because Indian law applied to the shareholders agreement.  

This case confirms the sort of confusion that could be caused by referring to the 

seat using the term ‘venue’. Even though, eventually, the English Court in that case found 

that parties’ arbitration agreement provided enough evidence that the seat was intended to 

be in London, such confusion has delayed the enforcement of the award and allowed the 

defendants to issue court proceedings in India instead of directly arbitrating the disputes in 

London.
433

   

Accordingly, the term ‘seat’ avoids the geographical connotation of the place of 

arbitration, yet implies the possibility of conducting hearings, meetings, and the like, 

outside the arbitral seat which is a valid option contemplated by the majority of arbitration 

laws and institutional rules as mentioned above. 

6.1.2 Parties’ Autonomy to Select a Seat 

To that end, parties’ autonomy to choose their arbitral seat has been, either explicitly or 

impliedly, provided for by most national and international arbitration rules. The NY 

Convention has not explicitly provided for the parties’ freedom to selection the arbitral 
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seat. However, as was mentioned previously, Article II(1) requires Contracting States to 

recognize the parties’ arbitration agreement and requires that parties’ should be referred to 

arbitration according to their arbitration agreement. In that sense, the obligations imposed 

under Article II(1) are extended to include any material terms of the parties’ arbitration 

agreement, including the selection of an arbitral seat.
434

 

Article 20(1) of the Model law, on the other hand, explicitly provides for the 

parties’ freedom to designate the place of their arbitration. Failing such agreement, Article 

20(1) directs the arbitral tribunal to make that choice but with regards to “the 

circumstances of the case, including the convenience of the parties.” 

6.1.3 Importance of Making a Seat Choice 

The practical importance of choosing the seat of arbitration is manifested in facilitating 

hearings and meetings between the parties and the tribunal. A convenient choice of the 

place of arbitration would also improve upon issues of technical support, accommodation 

and transportation which will most likely be a matter of concern for the parties, arbitrators, 

witnesses, and any expert needed for the settlement of the dispute. Although hearings and 

meetings can be held in different locations than the seat, in practice, it is likely that the 

parties and the arbitrators will conduct the arbitral settlement at the designated seat. 

Therefore, the convenience and practicality of the location of a seat can offer a cost-

effective settlement and aid accelerating the arbitral process.  

Alongside the practicality and convenience of the location of the seat, there are far 

more important legal aspects to the weight of a wise choice of seat. Most importantly, 

many international arbitration rules put so much importance on the law of the seat of 

arbitration. For instance, Article V(1)(d) of the NY Convention provides that recognition 

                                                 
434

 Compare that position, however, to the position taken of Article IV(1)(b)(ii) of the European Convention 

which specifically provides for the freedom of the parties to designate their place of arbitration. An explicit 

stipulation of the parties’ freedom to select the seat is definitely preferable. Nonetheless, Article II(1) of the 

NY Convention is usually interpreted to accomplish the same effect. See Berg, at p.29-43 and 322-331. 



  

194 

 

and enforcement of the award may be refused if it is not in accordance with the law of the 

place where the award was made, which is law of the seat in the majority of cases.
435

 

Therefore, actions to annul the award will almost always be brought before national courts 

of the seat. 

Moreover, in many jurisdictions, the substantive law of the arbitral seat will govern 

the validity of the arbitration agreement (of course, absent the parties’ agreement to an 

otherwise applicable law).
436

 

Additionally, many jurisdictions adopt a territorial approach in determining the 

procedural law of an international arbitration seated on its territory. The Model Law is a 

good example of these jurisdictions. Article 1(2) of the Model Law provides that “the 

provisions of this law . . . apply only if the place of arbitration is in the territory of this 

state.” 

Irrespective of the influence of the Model Law, many jurisdictions’ national 

procedural law applies to govern the procedures of an international arbitration seated on its 

territory.
437

 In principle, and always subject to the otherwise agreement of the parties, the 

procedural law of the seat will govern issues of validity and effect of the arbitration 

agreement, the constitution of the tribunal, the applicable conflict of laws rules, and other 

general questions of arbitral procedures.
438

 

Furthermore, national courts of the seat will almost always have the authority to aid 

an international arbitration taking place on its territory whether by issuing provisional 

interim measures or assistance with the appointment, challenging, or removal of the 
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arbitrators.
439

 In other words, the role of the national courts of the seat can possibly have a 

significant influence on the progress and efficiency of the arbitral process as well as its 

outcome. 

6.1.4 General Criteria in Selecting a Seat 

Having established the importance of which the selection of a seat can have on the overall 

progress of an international arbitral settlement, the following sub-sections aim to present 

some of the main criteria to which parties should adhere in selecting their seat. The 

following guidelines should provide the parties with a seat that is of a rather supportive 

character to their settlement than a frustrating one. 

6.1.4.1 Likelihood of Recognition and Enforcement of an 

Award 

To begin with, it is much preferable for the parties to make sure that the country of the seat 

is a signatory to the NY Convention (or other comparable international instruments that 

provide for similar pro-arbitration rules). The NY Conventions is ratified by 156 states.
440

 

This sort of pervasion means that the acceptance of international arbitration provided by 

the Convention’s goals exists mostly at the jurisdictions that have signed the 

Convention.
441

 Therefore, Contracting States present a much friendlier environment to host 

international arbitration compared to non-signatories of the Convention. This mean that 

awards made in a Contracting State are enforceable in 155 other countries. More 

importantly, the seat will normally be the place where the award is rendered. 

Consequently, for parties to increase the likelihood of having an enforceable and 

recognised award, they need to allocate the seat in a Contracting State. Moreover, 
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Contracting States are obliged by Article II of the Convention to recognize and enforce 

international arbitration agreements and national courts of these states are obliged, 

accordingly, to refer parties to arbitration where there is a valid arbitration agreement. 

6.1.4.2 National Courts’ Attitude at the Seat 

Parties and their counsel also need to gain awareness as to the courts’ attitude at the seat 

even if the seat is a signatory to the NY Convention. The attitude of the seat’s courts 

towards international arbitration can drastically alter the effectiveness and efficiency of an 

arbitral settlement. As one commentary explains,  

If arbitration can be likened to a football game, then the state and courts of the seat 

are the main referees and organisers of that football game. There is no use having 

the best players, the best arbitration rules and the best gameplay if the referee does 

not recognise any goals scored or the organisers do not provide a proper 

infrastructure or level playing field.
442

 

It is, therefore, of great significance that the parties select a seat where national 

courts tend to support, rather than interfere with, the arbitral process. Qualities as such may 

pose difficulties for the parties to allocate. Therefore, as general indications of arbitration-

friendly settings, countries that have adopted the Model law are more likely to have their 

national courts supporting international arbitration. This is mainly due to the fact that the 

Model Law includes Articles that encourage national courts to have an ancillary role to 

international arbitration while prohibiting excessive court intervention at the same time.
443

 

Furthermore, it may be of value to distinguish between the formal legislation 

adopted by a certain jurisdiction and the actual practice of national courts at this 

jurisdiction. Both are different in the sense that some jurisdictions may theoretically 
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employ satisfactory legislation, yet the actual practice of national courts does not 

necessarily cope up with these legislation.  

In PT Perusahaan Dagang Tempo v. PT Roche Indonesia
444

 the parties entered into 

distribution agreements, the most recent of which contained a termination clause allowing 

the parties to terminate upon a six months’ notice, as well as an arbitration clause referring 

parties to arbitration in Jakarta under the Rules of Arbitration of the Badan Arbitrase 

Nasional Indonesia (BANI - Indonesian National Board of Arbitration). In August 1999 

the defendant issued a written notice of termination effective on February 2000 to the 

claimant who had, then, brought an action to the South Jakarta District Court claiming that 

the defendant could not terminate the agreement without the consent of the other party. 

The defendant opposed the lawsuit claiming that the court had no jurisdiction and that the 

parties should be referred to arbitration in Jakarta before BANI. The Court rejected the 

defendant’s objection and accepted jurisdiction on grounds that partial termination was ‘an 

act of tort’ which was not arbitrable, hence, fell in the jurisdiction of national courts. The 

Court explained that only ‘technical business issues’ were arbitrable and since the dispute 

only focused of legal issues, it fell into the jurisdiction of the Court.
445

  

This is a strong example of national courts’ behaviours that should be accorded 

robust attention when choosing the seat to be avoided. In the above case, the Court has 

characterised what was clearly a commercial dispute as a tort claim in order to justify its 

jurisdiction.
446
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6.1.4.3 Applicable Laws at the Seat 

Another important criterion is the procedural and substantive laws at the seat. The law of 

the seat of arbitration (lex arbitri) can have great influence over certain procedural issues 

in an arbitral settlement as well as the conflict of laws rules applicable to an international 

arbitration. Moreover, where the parties have chosen a place of arbitration but refrained 

from choosing explicitly an applicable law, in many situations the lex arbitri will apply to 

their arbitral process.
447

 Accordingly, it is of significant value that the parties have ample 

knowledge of the law of their chosen seat. It is also particularly important that the parties 

get acquainted with the mandatory rules of law, principles of public policy, and rules of 

non-arbitrability of certain disputes at the seat.
448

 

In Dermajaya Properties Sdn Bhd v. Premium Properties Sdn Bhd and Anor,
449

 the 

parties entered into an agreement that contained an arbitration clause referring parties to 

arbitration in Singapore under the UNCITRAL Arbitration Rules by one arbitrator. A 

dispute arose between the parties and an arbitrator was appointed to later on issue an 

interim award against the claimant to deposit a security of 200,000 Singapore Dollars for 

the respondents’ costs. In opposing the award, the claimant appealed to the High Court and 

contested the arbitrator’s jurisdiction to order security for costs under the UNCITRAL 

Arbitration Rules. These rules did not allow the arbitrator to do so. However, the Model 

law (which is adopted by Singapore) as well as part II of the International Arbitration Act 

of Singapore allowed the arbitrator to order security for costs. The Court, contrary to the 

parties’ clear choice of rules in their arbitration agreement, held that: 

The Model Law and Pt II applied to the arbitration in question. The inclusion of the 

UNCITRAL Rules in the agreement did not oust their application. The UNCITRAL 

Rules did not apply but it was open to the parties to agree that such rules would 

                                                 
447
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apply to fill any vacuum in the Model Law and Pt II or to apply such rules on an ad 

hoc basis.
450

 

Another issue that need to be recognized is whether a national court at a potential 

seat gives wide or restricted interpretation to the meaning of public policy.
451

 While it is 

safer nowadays to conduct international arbitration in many jurisdictions, some courts may 

still have an unwise tendency to adopt a wide interpretation of the meaning of public 

policy. In Oil and Natural Gas Corp Ltd (ONGS) v. SAW Pipes,
452

 for example, the Indian 

Supreme Court held that “the phrase ‘public policy’ in India used in Section 34 in context 

is required to be given a wide meaning.”
453

 

It can also be of great significance if the parties adequately educate themselves with 

the general principles of the arbitration procedural law of the seat. Certain jurisdictions 

have implemented very specific rules to the practice of arbitration on its territory. Parties’ 

neglecting or ignoring complying with some of these rules could render their arbitration 

agreement and/or award illegal, null, or void. For example, Article 16 of the Chinese 1994 

Arbitration Act provides that an arbitration agreement shall contain, among other things, “a 

designated arbitration commission.”
454

 Article 20 of the same Act also provides that if one 

of the parties decided to challenge the validity of the arbitration agreement before the 

people’s court, the court shall have jurisdiction to rule.
455
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Even more importantly, choice of the arbitral seat will almost always have a great 

direct or indirect influence on the selection of the arbitrators. Some national arbitral laws 

will impose capacity, experience, nationality, or even religion requirements.
456

 For 

example, Article 14(3) of the Saudi Arabian Arbitration Law provides that, among other 

conditions, an arbitrator shall be “a holder of at least a university degree in Sharia or law.” 

6.1.4.4 Neutrality of the Seat 

In addition to all the above criteria, neutrality of the seat of arbitration should also be a 

main goal for the parties to seek. Most international commercial arbitral settlements 

include parties and arbitrators from different jurisdictions. The importance of the neutrality 

of the seat in a setting as such is highly emphasized, for the least to achieve and maintain 

equality between the parties.
457

 Defining neutrality in connection to the seat connotes a 

place that has no strong connection whatsoever to the parties (a place that is not the home 

jurisdiction of one of the parties, for instance).
458

  

However, this approach towards the neutrality of the seat can prove considerable 

difficulties for the parties. First, finding a seat that has no connection whatsoever to either 

party can in some cases be impossible. This is particularly accurate in cases where 

multinational companies with origins of a holding company or the group of companies in 

too many jurisdictions.
459

 Another complication of an utterly neutral location to the parties 

is the simple fact that parties may not wish to hold their arbitration in a place to which they 

find themselves complete strangers.
460

 This thesis, therefore, understands neutrality of the 

seat to imply a place that can fully offer the parties their rights of due process and equality, 

or that may not simply pose concerns of impracticality and public safety. 
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Having said so, when picking a neutral seat, parties may find it practical to choose 

a place that they both find its legal and business culture familiar. It may even be quite 

useful to hire counsel or arbitrators from the same jurisdiction of the seat.
461

 

Regardless, some of the positive steps to ascertain the neutrality of a seat for both 

parties would be to allow the arbitral institution (in institutional arbitration) or the arbitral 

tribunal to make the decision. ICC International Court of Arbitration is one example of an 

institution that takes all necessary precautions to guarantee that the seat is a neutral state 

for both parties.
462

 Article 18(1) of the ICC Rules provides that the Court shall choose the 

place of arbitration, unless parties agreed otherwise. However, in fixing the place of 

arbitration, the Court cares the most for the neutrality of that place to the dispute between 

the parties as well as the contents of the file.
463

 

It also may be another practical solution for the parties, in making sure that the seat 

is neutral, to allow for a floating seat, i.e. the possibility of having the seat at any of 

multiple choices without having this choice necessarily fixed at the signing of the 

arbitration agreement.
464

 In Star Shipping AS v. China National Foreign Trade 

Transportation Corp (The Star Texas),
465

 the arbitration clause provided that “[a]ny 

dispute arising under the charter is to be referred to arbitration in Beijing or London in 

defendant’s opinion.”
466

 In this case the Court explained that in the context of international 

trade, compromises often need to be made by the parties in respect of jurisdiction and this 
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case represented one of these compromises where “[t]he technique adopted is to give the 

defendant the option to select arbitration in Beijing or London.”
467

 

6.1.4.5 Logistical Convenience and Practicality of the Seat 

Finally, parties may need to consider the practical convenience of the seat. Logistical and 

practical convenience of the place of arbitration may not be the most important for the 

parties since hearings and meetings can be conducted in places completely different from 

the seat. Still, practical convenience and friendliness of a certain place towards 

international arbitration can very much be a driving force for selecting a seat.
468

 As one 

commentary explains, “[t]he folklore of international arbitration is replete with accounts 

of how places of arbitration were fixed in City X at the insistence of one of the negotiators 

whose sole reason turned out to be the convenience of airline connections.”
469

 

Logistical criteria and practicality of a seat indicate factors that are not relevant to 

the validity and enforceability of the award or the arbitration agreement, yet may 

contribute to the effectiveness and efficiency of an international arbitral process by making 

it more expeditious and cost-efficient.
470

 

When identifying whether a particular seat is practically convenient to host an 

international arbitration, parties should generally consider factors that relate to the ease of 

access to the seat, origins and cultural familiarity for the parties/counsel/arbitrators, costs 

of the arbitration in a particular place, the convenience/availability of transportation, 

administration services, accommodations, and conference rooms.
471
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Other logistical factors can include the proximity of the disputes. This mainly refers 

to location of material evidence related to the issues in dispute, or whether a certain 

property that may be the subject matter of the arbitral award is located at the seat. Other 

factors could also include past experience on how efficiently international arbitrations were 

conducted in a particular seat, or whether the predictability of the outcome can be further 

guaranteed in a particular seat. It is essential for international parties to bear all these 

factors in mind when choosing a particular seat to enhance the efficiency of their 

international arbitration. In certain situations, making an impractical choice of the seat can 

significantly augment the cost and disrupt the pace of the arbitral process.  

China, for instance, may not necessarily be a friendly seat of international 

arbitration.  Unfortunately, foreign arbitration institutions cannot operate in China, but 

even less fortunate, foreign arbitration institutions can hardly ever have the seat of 

arbitration in China.
472

 As mentioned above, Article 16(3) of the 1994 Chinese Arbitration 

Act provides that an arbitration agreement must designate an arbitration commission.
473

 

However, Article 10 of the same Act regulates the establishment of these commissions and 

seems to require that these commissions are to be Chinese.
474

 This means that, if parties are 

referring to institutional arbitration in China, that institution must be Chinese. Moreover, 

parties using international institutional arbitration, cannot possibly have their seat in China 

as their choice of an international institution (such as the ICC, for instance) will not be 

valid and may render their agreement null, void, or inoperative. 

Contrary to the above examples, some jurisdictions have done considerable effort 

to present themselves as practically-friendly seats of arbitration. For example, the 
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Singapore Ministry of Law exempts arbitrators and counsel conducting international 

arbitrations seated in Singapore from applying for a work permit.
475

 

Another aspect of convenience manifests in administration services such as 

translation and transcription service. In sustaining the importance of these services, the 

Singapore International Arbitration Centre, for instance, provides authentication services 

of any international award rendered in Singapore, regardless of whether it is administered 

by the SIAC or not.
476

 

Other logistical convenience could relate to the ease of entrance to the seat for all 

disputed parties, lawyers, and arbitrators. This is a particularly important aspect for 

international arbitration since it probably involves international parties, arbitrators and 

counsel. Accordingly, if the entry/visa requirements at the seat pose any sort of difficulty 

or complexity or consume a long time, the arbitral process itself will be affected or 

prolonged. In the practice of ICC Court of International Arbitration, this aspect is taken 

into consideration when the Court designates a seat for the parties. As explained in one of 

the ICC Notes by way of example, “[i]n a dispute between an Iranian party and an Italian 

party, the Court fixed Paris as the place of arbitration, in light of the fact that Iranian 

citizens generally can travel more easily to France than to other European countries.”
477

 

6.1.4.6 Comments 

A clear and wise selection of a seat can bear significant influence on the conduct of the 

arbitral process as well as the enforceability and recognition of the arbitration agreement 

and award. The criteria and importance of selecting a wise seat can reveal that the whole 

process is complex and the decision-making regarding it should not be taken faintly. When 

making this decision, parties should weigh and measure financial, linguistic, geographical 
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and legal factors. It is, therefore, vital that both parties make a clear selection of a seat 

during the drafting of their arbitration agreement.
478

 However, making sure that the 

selected seat is both legally and practically suitable for the needs of the parties’ disputes is 

not the only, or the main, factor that can guarantee or facilitate the parties’ international 

arbitral settlement. Another, even more, important aspect is the selection of the arbitrators. 

The following section looks into that. 

6.2 Selection of the Arbitrators 

Just as many other aspects of an international arbitral process, the selection of the 

arbitrators falls within the domain of the principle of parties’ autonomy.
479

 The process of 

constituting an arbitral tribunal is quite an intrinsic one since, in most international 

arbitrations, the quality of the arbitral process is only as good as the qualities and skills of 

the arbitrators conducting it.
480

 It is conceivable that an arbitral process that is carried out 

skillfully and time-effectively can easily be turned to an extremely lengthy and 

complicated process in the hands of unprofessional ill-skilled arbitrators.
481

 

Moreover, the importance of the selection of the arbitrators emanates from the fact 

that the parties’ ability to select their arbitrators is one of the most key attractions in 

international commercial arbitration.
482

 As discussed below, in a panel of three arbitrators, 
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 A. Hirsch, “The Place of Arbitration and the Lex Arbitri”, 34(3) Journal of Arbitration 43, (1979), at p.48. 
479

 E. Onyema, “Selection of Arbitrators in International Commercial Arbitration”, 8(2) International 

Arbitration Law Review 45, (2005), at p.45. 
480

 Lew and Mistelis, at p.232. 
481

 See S. Mentschikoff, “The Significance of Arbitration – A Preliminary Inquiry”, 17 Law and 

Contemporary Problems 698 (1952), where it was stated that “[i]f capable persons are employed in the 

arbitration process, the result . . . will be good, if they are not, it can be chaotic beyond words and the 

decision reached can, as a result, have little or nothing to do with the justice of the dispute”, at p.706. Also 

see, for example, The Award: Final Award in the Arbitration of Andersen v. Andersen, 10(4) American 

Review of International Arbitration 451, (1999). This case involved more than 140 members of the Anderson 

Organisation but was, nevertheless, smoothly resolved with a successful selection of a sole arbitrator. On the 

other hand, the Arbitration of the Libyan Producers’ Agreement took two years to simply screen the 

appointment of three arbitrators. See, R. Medalie, “The Libyan Producers’ Agreement Arbitration: 

Developing Innovative Procedures in A Complex Multiparty Arbitration”, 7(2) Journal of International 

Arbitration 7, (1990) which was written by the Chairman of the panel of arbitrators of this arbitration 

(Richard J. Medalie).  
482

 See C. Drahozal and R. Naimark, “Towards a Science of International Arbitration: Collected Empirical 

Research”, (2005) where it was stated that the most frequently cited reason for users to choose arbitration 
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each party’s ability/right to choose an arbitrator can be the single most determinative 

contribution to the arbitration. Additionally, it is continuously claimed that the parties’ 

right to appoint their own arbitrators is one of the most important reasons behind the 

continued viability of international commercial arbitration.
483

 As one experienced 

practitioner summarizes it: “[j]ust as in real estate, the three key elements are ‘location, 

location, location,’ so in arbitration the applicable trinity is ‘arbitrator, arbitrator, 

arbitrator.”
484

 

This section focuses on the importance of the issues that normally concern the 

parties when selecting their arbitrators. But before one looks into the different 

particularities that involve the principle of parties’ autonomy in the process of selecting the 

arbitrators, one must briefly investigate the restrictions that may limit this autonomy in that 

matter.  

6.2.1 Restrictions of the Parties’ Autonomy to 

Select the Arbitrators 

As it has been demonstrated throughout this thesis, the autonomy of the parties, in general, 

is not without restrictions. Whether the parties practice their autonomy in arbitration or in 

the making of any other legal agreement, this autonomy is always subject to a number of 

restrictions. As it is shown above, in the field of international commercial arbitration, these 

restrictions are generally limited to incapacity, non-arbitrability, as well as public policy 

and mandatory rules of law.
485

 

                                                                                                                                                    
was the ability of the parties to choose their arbitrators, at p.25. Also see Queen Mary, University of London, 

“Current and Preferred Practices in the Arbitration Process”, (2012), which showed that 76% of the 
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of arbitrators, at p.5. 
483

 C. Rosenberg, “The Death of the Two-Headed Nightingale: Why the Paulsson-van den Berg Presumption 

that Party-Appointed Arbitrators are Untrustworthy is Wrongheaded”, 29(1) Arbitration International 7, 

(2013), at p.8. 
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 G. Aksen, “The Tribunal’s Appointment”, in L. Newman and R. Hill, “The Leading Guide to International 

Arbitration”, (2008), at p.31. 
485
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This section, however, is not only confined to these restrictions but also examines 

any other sort of prohibitions that may restrict or detain the choices that the parties can 

make of their arbitrators. Accordingly, this section is divided into three categories. These 

are prohibitions related to due process and equality, prohibitions against the number of 

arbitrators the parties’ may agree on, and restrictions on the identities of the arbitrators. 

6.2.1.1 Due Process and Equality 

On the specific matter of selecting the arbitrators, due process and equality are normally 

protected through the utilization of minimum requirements as to the independence and 

impartiality of the party-appointed arbitrators along with other requirements that ensure the 

proper composition of the tribunal.
486

 These minimum requirements operate as a safeguard 

to protect the parties and to ensure that eventually the award produced by the arbitrators is 

enforceable.
487

  

Based on that, Article V(1)(d) of the  NY Convention addresses the selection of the 

arbitral tribunal and provides that the composition of the arbitral tribunal must be in 

accordance with the agreement of the parties or the law of the country where the arbitration 

is taking place, if such agreement does not exist. Otherwise, the enforceability and 

recognition of the award might be revoked. Accordingly, incorrect composition of the 

tribunal is any composition that deviates from the agreement of the parties or the law of the 

seat (when the parties fail to make such agreement).  

Improper composition of the arbitral tribunal may take many forms. The most 

common example is when one party singly dominates the appointment of the arbitral 

tribunal. This is normally restricted by many national arbitration legislation as well as 

                                                 
486

 The independence and impartiality of the arbitrators are discussed below with much more details. See 

Section 6.2.3 of this thesis. 
487

 T. Landau, “Composition and Establishment of the Tribunal”, 9 American Review of International 

Arbitration 45, (1998), at p.47. These requirements also fall within the category of procedural public policy, 

discussed above. See Section 5.4.1.4.(II) of this thesis. 
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international arbitration rules.
488

 The reason behind such restriction lies in the fact that it is 

considered a major violation of due process, equality and procedural fairness in general. 

Such violation exposes any resulting award to potential annulment and/or non-recognition. 

Other examples include the appointment of an arbitrator by a different appointing authority 

than the one agreed upon by the parties, the award of a sole arbitrator instead of the three-

member tribunal which the parties agreed on, and the participation of an arbitrator who 

lacks legal capacity.
489

 

Legal capacity is particularly an important requirement since many jurisdictions 

require, either expressly or impliedly, a person to have legal capacity in order to serve as 

an arbitrator.
490

 Although priority under Article V(1)(d) is given to the agreement of the 

parties over the mandatory rules of the law of the seat (when conflicted), it is still highly 

important to pay attention to the latter. Even when both rules conflict and the tribunal yet 

makes a decision accordingly, such award will not be recognized at the jurisdiction of the 

seat. Moreover, where the parties fail to agree on the composition of their tribunal, the 

mandatory rules of law of the seat must be considered and respected.
491

 

6.2.1.2 Number of the Arbitrators 

As with any other relevant aspect to the selection of the arbitral tribunal, the principle of 

parties’ autonomy is again the center for determining the number of the arbitrators. The 

general rule under the NY Convention is that the agreement of the parties regarding the 

composition of the tribunal must be given effect.
492

 The Model law is even more explicit 

                                                 
488

 See, for example, Article 1028 of the Netherlands Code of Civil Procedure, Section 1034 of the German 

ZPO, and Article 3 of Annex I of the European Convention Providing a Uniform Law on Arbitration. 
489

 P. Nacimiento, S. Kroll, and K. Bockstiegel, “Arbitration in Germany: The Model Law in Practice”, 

(2007), para.92, at p.545-546. 
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492
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when it comes to the determination of the number of the arbitrators. According to Article 

10(1) “parties are free to determine the number of the arbitrators.”
493

 

Nevertheless, a few jurisdictions have prohibited composing the arbitral tribunal 

with an even number of arbitrators.
494

 The rationale behind such prohibition is that even-

numbered tribunals may present a risk of a deadlock situation from which the arbitrators 

cannot make any progress and, eventually, cannot resolve the dispute. Moreover, the fear 

of producing a pure compromise decision motivates many jurisdictions as well as 

conventions to prohibit even-numbered tribunals.
495

 

Many of these jurisdictions, however, instead of simply invalidating the whole of 

the arbitration agreement referring the parties to an even number of arbitrators, convert 

these agreements to an agreement of an odd number of arbitrators by stipulating for the 

appointment of an additional arbitrator.
496

 Regardless, some jurisdictions may invalidate 

any arbitration agreement that provides for an even number of arbitrators.
497

 

Even though all these concerns are perfectly justifiable, this thesis still finds it 

extremely difficult and unacceptable to disregard the agreement of the parties by either 

amending it (from an even to an uneven number of arbitrators) or, worse, invalidating it all 

together. Obviously, this is mainly because such approach will only lead to the violation of 

                                                 
493
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 See, for instance, Article 15(2) of the Omani Arbitration Law which provides that “[i]f there is a number 
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one of the most important principles in international arbitration, i.e. the principle of parties’ 

autonomy.
498

   

Furthermore, national laws prohibiting arbitration agreements of even-numbered 

tribunals are in tension with both Article II(3) and Article V(1)(d) of the NY Convention, 

which clearly require giving effect to the parties’ agreements regarding the composition of 

the arbitral tribunal or any other arbitral procedure including agreements of even-numbered 

tribunals. Therefore, for the purpose of Article V(1)(d) of the NY Convention, a number of 

national courts have denied recognition of awards made by a different number of 

arbitrators than that agreed on originally by the parties.
499

 

It might be valid that three-person tribunals are the most common in international 

commercial arbitration,
500

 however, when the parties agree to a two-person tribunal but 

three arbitrators issue an award instead, there is a high possibility of rendering an 

unrecognized award by any contracting state for the purpose of Article V(1)(d). 

Moreover, the Model Law, which happens to be one of the most commonly 

adopted arbitration laws by many countries, expressly permits parties’ agreements to even-

numbered tribunals. According to the drafters of the Model Law,  

Paragraph (1) [of Article 10] recognizes the parties’ freedom to determine the 

number of the arbitrators. Thus, the choice of any number would be given effect, 

even in those legal systems which at present require an uneven number.
501

  

Furthermore, there have been instances where a two-person tribunal have handled 

arbitration disputes and have successfully managed to get effective dispute resolution 
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(http://www.uncitral.org/uncitral/en/commission/sessions/18th.html) (last visited on 24/07/2015). 

http://www.uncitral.org/uncitral/en/commission/sessions/18th.html


  

211 

 

results. A good example is the IBM-Fujitsu arbitration.
502

 The IBM-Fujitsu arbitration 

involved a multi-billion intellectual property dispute in which the parties have initially 

agreed to commence their arbitration with three arbitrators but, eventually, chose to 

proceed with only the two party-appointed arbitrators.
503

 The dispute was successfully 

resolved by these two arbitrators.
504

 Accordingly, it may not be quite reasonable to deny 

the parties the possibility of solving their dispute by appointing an even-numbered tribunal 

based on merely a speculation that this tribunal may not be able to reach a decision or may 

face deadlocks, especially when the parties have made an explicit agreement to that effect. 

Therefore, invalidating or changing the agreement of the parties regarding the composition 

of their tribunal can only be reckoned as a violation of their explicit agreement. 

Regardless, if one of the two options (to invalidate or change the parties agreement 

to the number of the arbitrators) must be chosen, then, at least to this thesis, amending the 

agreement of the parties to an uneven-numbered tribunal is a much better option than 

completely invalidating it. This is simply because, even though changing the original 

agreement of the parties is still considered a deviation of their originally expressed will, it 

is yet not a total disregard of their greater autonomy to arbitrate their disputes. However, 

invalidating the parties’ arbitration agreement based on a fear of the risk of not resolving 

their dispute, does not only disregard their agreement on the number of the arbitrators, but 

also their agreement to arbitrate as a whole.  

To that end, this thesis finds that the umpire system adopted by several common 

law jurisdictions can propose a practical/rationale solution to the problems posed by 
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choosing even-numbered tribunals without necessarily violating the agreement of the 

parties.
505

 According to the umpire system, when the arbitration is conducted by two 

arbitrators and they fail to reach an agreement on the resolution of the dispute, the umpire 

then becomes the arbitral tribunal and the two arbitrators only serve as advocates.
506

 

Accordingly, unlike a third arbitrator or a chairman, the umpire becomes an active member 

of the tribunal only when the two party-appointed arbitrators cannot reach a unanimous 

agreement to resolve the dispute. 

To this thesis’s perception, the umpire system offers a better compromise to those 

jurisdictions that prohibit even-numbered tribunals out of fear of compromised awards or 

deadlocks. Mainly because the umpire system does not lead to invalidating the agreement 

of the parties, nor does it allow for amendments to their agreement. The umpire arbitrator 

becomes an arbitrator only when the party-appointed arbitrators fail to agree on a 

settlement. Accordingly, under this circumstance, the umpire saves the agreement of the 

parties to arbitrate. In other words, it aids ascertaining the autonomy of the parties rather 

than frustrating it.
507

 

6.2.1.3 Other Limitations on the Freedom to Select the 

Arbitrators 

Besides the previously mentioned restrictions on the parties’ freedom to select any 

arbitrator, a few different types of limitations are imposed by national arbitration laws, 

international arbitration institutions, and even international arbitration conventions. Some 

of these limitations are implied in order to safeguard the impartiality of the arbitrators and 
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the integrity of the arbitral process, while others are no more than parochial interferences 

with the parties’ freedom to select any person as their arbitrators. Discussed below are a 

few examples of these limitations. 

I Limitations on the Nationality of the Arbitrators 

Most of the limitations imposed on the nationality of the arbitrators are often made by 

either international institutional rules or national arbitration legislation but rarely by 

international arbitration conventions.
508

 As a matter of fact, most international conventions 

on arbitration reject the prohibitions against the parties’ freedom to agree on any aspect 

regarding the composition of their tribunal, especially those imposed by national 

arbitration laws on the nationality of the arbitrators and encourage the parties to freely 

appoint any arbitrator of any nationality.
509

 

The reason behind that lies in the fact that most of the limitations imposed by 

international arbitration institutions are made for the purpose of transforming arbitration to 

an internationally neutral device of resolving disputes between parties from different 

countries. Nationality limitations imposed by institutional rules are normally seen as a 

result of the agreement of the parties, i.e. their agreement to arbitrate under the rules of a 

particular arbitration institution that imposes such limitations.
510

 

On the other hand, limitations on the nationality of the arbitrators by national 

legislation are seen in a completely different way. This is due to the fact that most of these 

                                                 
508

 See, for example, Section 3 of the former Saudi Arabian Arbitration Regulation of 1985 which provided 
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“[t]he majority of the arbitrators shall be nationals of States other than the Contracting State party to the 

dispute and the Contracting State whose national is a party to the dispute, provided, however, that the 

forgoing provisions of this Article shall not apply if the sole arbitrator or each individual member of the 

Tribunal has been appointed by agreement of the parties”. But even with the prohibition imposed by the 

ICSID Convention, the agreement of the parties is still the main determining factor of whether the parties can 

or cannot appoint an arbitrator of the same nationality as of the parties.  
509

 See, for example, Article III of the European Convention, and Article 2 of the Inter-American Convention. 
510

 For example, Article 6(7) of the 2010 UNCITRAL Arbitration Rules provides that “[t]he appointing 

authority shall have regard to such considerations as are likely to secure the appointment of an independent 

and impartial arbitrator and shall take into account the advisability of appointing an arbitrator of a 

nationality other than the nationalities of the parties.” 



  

214 

 

national limitations on the nationality of the arbitrators are set as mandatory rules, i.e. they 

are applicable regardless of the agreement of the parties and regardless of their chosen 

mechanism of selecting the arbitrators.
511

 Accordingly, a few commentators find these 

prohibitions to be retrograde and in violation with many international arbitration 

conventions.
512

 Moreover, when it comes to the limitations imposed on the nationality of 

the arbitrators, many institutional rules apply such limitations on to the nationality of the 

presiding arbitrator but not to those of the co-arbitrators (i.e. the party-appointed 

arbitrators). For example, Article 13(5) of the 2012 ICC Arbitration rules provides that 

“[t]he sole arbitrator or the president of the arbitral tribunal shall be of a nationality other 

than those of the parties.”
513

 

II Other Limitations on the Identities of the Arbitrators 

Other limitations are sometimes imposed by national arbitration laws on the identities of 

the arbitrators. For instance, in some countries the arbitrator must be a commercial person 

or must be a person who has been engaged in the trade sector.
514

 Other countries may 

require that arbitrators must be natural persons (as distinguished from corporations or 

juridical entities), at least in domestic arbitration.
515

 Other jurisdictions may require that for 
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a person to be an arbitrator, he/she must not have been convicted with any serious crime or 

bankruptcy, i.e. is capable of fully practicing their civil right.
516

 

III Contractual Limitations on the Selection of the Arbitrators 

Another common form of limitations on the identity of the arbitrators is the ones made 

through the parties’ arbitration agreement. This normally takes place when the parties 

impose certain contractual requirements regarding the qualifications or the identity of their 

arbitrators either directly by expressly setting these requirements in their arbitration 

agreement, or indirectly by incorporating institutional rules that provide for these 

limitations. Such contractual limitations are normally set to add an extra guarantee to the 

neutrality of the arbitral process between the parties and are normally of a greater practical 

importance than that of the prohibitions set by national arbitration laws.  

Most of the contractual limitations are also deemed to be a direct practice of the 

parties’ autonomy and are, therefore, highly recognized and given effect by international 

arbitration rules. Article II of the NY Convention, for instance, requires Contracting States 

to recognize and enforce any material term of the parties’ arbitration agreement. Even 

more clearly made, the European Convention Providing a Uniform Law on Arbitration 

provides that “[t]he parties may in the arbitration agreement exclude certain categories of 

persons from being arbitrators.”
517

 

These contractual requirements can possibly vary from nationality and religious 

requirements,
518

 language requirements, expertise requirements,
519

 and even legal 

requirements.
520
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In principle, all these contractual agreements should and must be enforced since 

they form a material part of the parties’ agreement. This is specifically important because 

one of the most fundamental reasons for the parties referring their disputes to arbitration 

lies in the fact that they can orchestrate their arbitral process to the convenience of their 

dispute, including specifying a particular requirement in their agreement.  

6.2.2 Appointment Process of the Arbitrators 

Arbitration tribunals are not pre-existent like state courts. Each tribunal, contrariwise, must 

be selected for each dispute. As it has been mentioned above, the quality and skills of the 

arbitrators determines the effectiveness and success of the arbitral procedure. Accordingly, 

exercising the freedom of selecting/appointing the arbitrators wisely is a significant 

responsibility of the parties that must be given much consideration, if not the most. For all 

this, the process of selecting and appointing the arbitrators can prove to be complicated and 

time-consuming. 

Regardless, the time and effort spent on selecting and appointing the arbitrators 

depend to a certain extent on the mechanism adopted to do so. This mechanism will vary 

according to whether the parties are nominating the arbitrators themselves, whether they 

have delegated the matter to an arbitral institution, or, failing an agreement whatsoever, 

have, accordingly, left the matter to national courts. This section examines all these 

possibilities. 
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6.2.2.1 Parties’ Role in Appointing the Arbitrators 

Preferably, it is best for the parties to nominate the arbitrators themselves.
521

 This is mainly 

justifiable for a few reasons. First, arbitration is generally a party-driven settlement. It is 

normally chosen by the parties since it allows them to plan their arbitral settlement 

according to their needs and the circumstances of their disputes. Accordingly, the parties 

are, allegedly, the most capable of choosing arbitrators that best suit their needs and 

circumstances. To that extent, they are, at least, better aware of their needs and the 

circumstances of their disputes than any other appointing authority or a national court. 

More importantly, the parties’ choice of arbitrators permits further confidence in the 

settlement of their disputes. This implies that the likelihood of a voluntarily acceptance of 

the final award against one party is further guaranteed. 

In addition to the previous, theoretically speaking, the collaboration required to 

select and appoint a tribunal provides for a certain level of co-operation between the 

parties, which in itself is a positive step-forward for the settlement of the dispute. In 

practice, however, this may not be quite possible, especially once a dispute has arisen 

between the parties. As one commentator explains,  

Practice shows that once a dispute has arisen even parties acting in good faith 

often have difficulties in agreeing on anything. A perfectly suitable nomination may 

be rejected merely because it has been suggested by the other party.
522

 

Fortunately, there are a few solutions for this problem. One of the most convenient 

is to refer the nomination of the arbitrators to an appointing authority or an arbitral 

institution. 

                                                 
521
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6.2.2.2 Role of Appointing Authorities 

Appointing the arbitrators by using an appointing authority is a universal contractual 

mechanism for the selection of the arbitrators.
523

 Generally speaking, appointing 

authorities play a significant role as a mechanism for selecting the arbitrators where the 

parties or the co-arbitrators (in case of three-member tribunals) fail to agree on the sole 

arbitrator or the chairman. 

As it is mentioned above, the parties may sometimes find it difficult to collaborate 

in appointing or selecting their arbitrators. In situations as such, it may be highly beneficial 

to have a default mechanism that merely exists to insure that, despite the parties’ failure to 

join forces, an arbitral tribunal can nevertheless be constituted. The same applies to 

circumstances where one of the parties refuses to collaborate with the other in appointing 

the arbitrators as delaying tactics or to avoid arbitration.   

Seeking out an appointing authority manifests a few advantages. These authorities 

normally maintain quite a bit of experience in appointing skillful and suitable arbitrators 

for each case. In that sense, appointing authorities could possibly have a better eye as to the 

most suitable arbitrators for the parties’ dispute. Furthermore, using an appointing 

authority can sometimes consume less time than if carried out by parties, especially after a 

dispute has arisen. As it is mentioned previously, once there is a dispute, a party may have 

a tendency to refuse cooperation with the other party and might, accordingly, refuse the 

counter parties’ suggestion for no valid reason or refer to delaying tactics.  

All this evidence suggests that the designation of a neutral appointing authority is a 

valuable approach to start the arbitral process effectively. This is particularly important 

since failure to provide for an appointing authority puts the arbitral process at the risk of 

reaching a dead-end or can possibly result in the intervention of national courts.  

                                                 
523
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Evidently, any person can be designated as an appointing authority by the parties. 

Regardless, when parties incorporate a set of international arbitration institutional rules, 

they also agree to use this institution as the appointing authority.
524

 However, parties can 

seek an arbitral institution only to act as their appointing authority without necessarily 

having this institution administering their arbitration or without the necessity of adopting 

this institution’s rules in their arbitration agreement.
525

 

Obviously, parties’ decision to designate an appointing authority for the selection 

of their arbitrators falls directly within the realm of the principle of party autonomy and, 

therefore, must be recognized and enforced by any national court.
526

 This is explained by 

the fact that when parties delegate the selection of the arbitrators to an appointing 

authority, they are still exercising their autonomy and right in appointing the arbitrators 

indirectly. In this situation the appointing authority acts as an agent of the parties in 

nominating the arbitrators. Therefore, once the appointing authority has completed its 

mandate by appointing the arbitrators on behalf of the parties, its mandate is terminated.
527

 

In support of recognizing the parties’ freedom in designating any appointing authority they 

deem fit, many jurisdictions have expressly affirmed the parties’ freedom to select an 

appointing authority.
528

 The Model Law, for instance, provides in Article 11(2) that “[t]he 

parties are free to agree on a procedure of appointing the arbitrator or arbitrators, subject 

to the provisions of paragraphs (4) and (5)of this Article”. 

Regardless, it is preferable for the parties to have an influential role on their 

settlement through the selection of their arbitrators. Having said that, once a dispute arises 
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between the parties, it might be a further practical option to refer this task to an appointing 

authority.  

6.2.2.3 Interviewing the Arbitrators 

Selection of the arbitrators is one of the most important decisions that the parties will make 

for the effectiveness and success of their arbitral process. Accordingly, interviewing 

potential arbitrators can provide an excellent opportunity to assess them effectively before 

they are appointed.  

Interviewing the arbitrators may prove to be beneficial since it provides the parties 

with a better knowledge-base upon which they can determine who is best fitting to be their 

arbitrator beyond the arbitrators’ written curriculum vitae. This is particularly useful for 

party appointed arbitrators since selecting an arbitrator by each party can be a bit personal 

in comparison, for example, to the selection of the chairman or the sole arbitrator.   

The only complication that might arise from interviewing the arbitrators is that 

there is quite a fine line between inappropriate ex parte communications between the party 

and the arbitrator, and attaining enough information to assess whether the arbitrator has the 

required knowledge, experience, and attitude to certain issues of the parties’ dispute.
529

 

And because many arbitrators are very particular about anything that may possibly taint 

their independence and impartiality, some of them tend to refuse any sort of pre-

appointment communications between them and the parties beyond supplying certain 

general information like their curriculum vitae, fees, and availability.
530

 For that reason 

any sort of pre-appointment communication between the arbitrators and the parties can be 

considered quite sensitive, even though the topic of interviewing the arbitrators itself is not 

at all unethical.  

                                                 
529
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What might also add to the sensitivity of the topic of ex parte communications 

between parties and arbitrators in general is the fact that much of the detail on it is 

regulated to a certain degree by common sense and common practice in arbitration.
531

 In 

other words, not too many sets of rules have expressly regulated for the topic of pre-

appointments consultations/interviews between parties and arbitrators and ex parte 

communications in general. The most known regulations of this topic actually exist in a 

few relevant codes of ethics such as the IBA Rules of Ethics for International Arbitrators
532

 

and the American Arbitration Association – International Centre for Dispute Resolution 

Arbitration Rules.
533

  

Regardless, there are few customary guidelines with which the parties and the 

arbitrators may become acquainted in order to better inform the process of interviewing the 

arbitrators, thus ensuring the success, usefulness and safety of this process. 

The first general rule which most commentators agree on is that any discussion of 

the merits of the case/dispute, even if indirectly, should be completely avoided.
534

 

Although, it is important to understand that the main purpose of conducting interviews 

between the parties and the arbitrators is for the parties and their counsel to evaluate 

whether a certain arbitrator is competent to solve this case, whether he/she has the time to 

do so, and whether there would be any reason that may conflict with his/her duties later on 

as an arbitrator (disclosure of conflicts of interests). Accordingly, a party should be able to 

neutrally describe the case to the arbitrator but should be very careful not to attempt 
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misrepresenting the opposing party or address any questions about the arbitrator’s 

prospective position regarding any issue of the dispute.
535

 

There are, however, a few methods, in the author’s point of view, that can assist 

controlling an interview with a prospective arbitrator not to get out of the boundaries of 

propriety. One of the most effective ways is to control the time of the interview. As a 

matter of common sense, the longer the interview is, the higher the probability that the 

parties and the arbitrators are discussing matters which may taint the arbitrator’s 

independence and impartiality.
536

  

One commentator gives an example in which the ICC Court refused to accept the 

appointment of a certain arbitrator chosen by the party just because they have both had 

spent around 50-60 hours reviewing the case before the arbitrator’s nomination.
537

  

Another method to control the appropriateness of an interview between the 

arbitrator and the party is for the arbitrator to, for instance, set an in-advance list of topics 

out of which he/she would not discuss any other matter with the parties or their counsel.
538

 

In all cases, it is best if the arbitrator always attempts to take notes of the interview and 

make these notes available to the other party to review once the arbitration starts.
539

 This 

definitely falls within the arbitrator’s duty of disclosure and is meant to further protect the 

independence and impartiality of any arbitrator.  

Finally, it is important for the party, while interviewing a prospective arbitrator, to 

avoid attempting to find out the arbitrator’s potential position on any matter of the dispute. 
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This is probably still not acceptable even where the party attempts to find out the 

arbitrator’s position of the case by asking for the arbitrator’s general position on general 

legal topics such as the enforcement of written contracts, for instance. Although it is 

important to mention that, generally speaking, parties can find out a lot about their 

prospective arbitrators without even the need to communicate with them through their 

writings, their stand in a published case, and so on. 

Eventually, it should be quite essential for both the parties and the arbitrators to get 

acquainted with these general guidelines before the start of any party-arbitrator interview. 

 However, out of all the important qualities which international business parties 

need to ensure their existence, the neutrality and impartiality of the arbitrators are deemed 

the two most important assets to any international arbitral tribunal. The following sections 

analyze both qualities in details. 

6.2.3 Neutrality of the Arbitrators 

Any arbitrator in an international arbitration is subject to imperative requirements of 

impartiality and independence that are normally required and enforced by international 

arbitral institutions, international arbitration conventions, and national arbitration laws.
540

  

The relationship between the arbitrator and the parties is one that is often based on 

a contract. Nonetheless, even though this relationship is contractual, the arbitral process is 

of a juridical nature and such nature imposes practical limits on the parties’ freedom when 

choosing their arbitrators. And so, despite the fact that the freedom of the parties in 

international arbitration is one of the most sacred principles, it is sometimes justifiable to 

override this freedom to ensure the integrity of the arbitral process and international 

arbitration in general.  

                                                 
540

 As one court stated: “[i]mpartiality is the watchword of all tribunals, including arbitrators”, in Amec 

Civil Engineering Ltd v. Secretary of State of Transport, (2005) 21 ConLJ 640, at p.657. 



  

224 

 

Generally speaking, arbitration is quite consensual and it often allows the parties 

much space to practice their autonomy in deciding most of its features. However, when a 

tribunal issues an award, that award is as binding as a national court’s judgment. 

Moreover, the enforcement of that award lies in the hands of a national court. 

In that sense, the state lends its authority to the enforcement of that award. This is 

why under most national arbitration laws and most leading institutional rules, the parties’ 

choice of a certain arbitrator may be rejected or, worse, subsequently challenged, if such 

choice raises any credible suspicions on the impartiality or the independence of the 

selected arbitrator.
541

 That is why contemporary obligations of independence and 

impartiality of international arbitrators are now generally required by variable resources 

from applicable national laws to international institutional rules as well as arbitration 

agreements, and are, at least indirectly, affirmed by international arbitration conventions as 

it is shown below. 

Nevertheless, for many reasons, it has not always been simple to establish clear-cut 

distinctions between independence and impartiality standards. First of all, even though 

many commentators and authorities have attempted to identify the meaning of both 

requirements, there still exist a substantial controversy and divergence as to the approaches 

of which many of these authorities have referred to in order to identify the precise content 

of both obligations. Moreover, as it is explained below, different national and international 

arbitration rules have used different formulae in setting the arbitrators’ obligations of 

independence and impartiality. For instance, section 24(1)(a) of the 1996 English 

Arbitration Act requires that the arbitrators be impartial but refrains from mentioning 

anything on the arbitrators’ obligation to be independent. On the other hand, Article 

180(1)(c) of the Swiss PIL requires the arbitrator to be independent.
542

 Another more 

balanced example can be found in the Model law where Article 12(2) allows challenging 
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an arbitrator if there were any circumstances that raise any justifiable doubts as to the 

arbitrator’s impartiality and independence.
543

 The fact that some arbitration laws have 

made preferences towards either the independence or the impartiality requirement, have 

created confusion as the reason behind such discrepancy.  

Before looking into the reason behind such controversy, one must first look into the 

possible definitions and content of both impartiality and independence obligations. 

6.2.3.1 Definitions 

Impartiality of the arbitrators requires that the arbitrator neither favors one of the parties 

nor is biased to any of the issues in dispute.
544

  

Independence, on the other hand, requires that the arbitrator is not involved into 

any sort of actual past or present external relationships with the parties or their counsel 

which may, or at least appear to, affect or control his/her freedom of judgment.
545

 

It is, however, important to note that any definition given to either the impartiality 

or the independence requirements is nothing but an attempt of variable commentators and 

authorities to understand the exact meaning of these terms in the practice of international 

arbitration. Regardless, there is no internationally accepted definition of both requirements. 

Moreover, both terms are used interchangeably and neither can be used or even understood 

without the reference and application of the other.
546
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6.2.3.2 Nature 

In so far as the definitions above indicate, it appears that partiality of an arbitrator is not a 

concept that can be verified and evidenced but it is rather a state of mind for an arbitrator 

and a mentality which must be undoubtedly avoided. Accordingly, impartiality is a 

subjective inquiry that obliges the arbitrator to conduct the arbitration with a strong ethical 

component.
547

 This subjective inquiry will only drive the arbitrator to treat the parties 

equally under equal circumstances, to give both parties sufficient opportunities to present 

their cases, and to approach the resolution of the dispute from an equidistant perspective.
548

 

The independence requirement, on the other hand, is more of an objective nature. 

That is to say, when one looks into whether a certain arbitrator is independent from the 

parties, one will seek the absence of any factual (past or present) financial, professional, or 

personal relationships or any sort of actual connections between the parties and the 

arbitrator which are likely to result in a subjective bias.
549

  

In order to assess the existence of the independence requirement of the arbitrator a 

few factors must be considered. For instance, one must evaluate the closeness between the 

arbitrator and the parties, as well as the connection between the arbitrator and any element 

of concrete dispute between the parties. It could also assist in the determination of whether 

a certain arbitrator is independent to see if the legal and cultural background of the 

arbitrator may connect him/her to the parties or the matters in disputes. It is also important 

to consider that arbitral independence may vary according to who is trying to evaluate its 

existence, i.e. the parties, the co-arbitrators, the appointing authority, or the arbitral 

institution. This may indicate that such test is more subjective than objective in nature but 
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it is important to realize that assessing the independence requirement of any arbitrator 

should always be rendered from the perspective of a reasonable person.
550

 

6.2.3.3 Timing 

Another efficient technique, through which one can differentiate between the independence 

and impartiality standards, is the timing at which parties (or appointing authorities or 

arbitral institutions) are able to assess whether a specific arbitrator is independent and/or 

impartial. 

From the definition and the nature of the impartiality standard, one can assume that 

it might be difficult to figure out whether an arbitrator is impartial or not before the 

commencement of the arbitral process. As it is mentioned above, impartiality means that 

the arbitrator is unbiased for neither the parties nor any of the issues at dispute. It is a 

subjective test which can only be carried out after the arbitrator has commenced with the 

conduct of the arbitral process in general. So aspects such as treating the parties equally, 

allowing them sufficient opportunities, the way the arbitrator solves the disputes, etc., are 

all aspects through which one can determine whether an arbitrator is partial or impartial. 

Accordingly, it is not generally possible to judge the impartiality (or partiality) of an 

arbitrator before he/she starts conducting the arbitral process. And, consequently, one can 

presume that, being subjective in nature, impartiality is generally better judged ex post 

facto.
551

 

Independence, on the other hand, is quite an objective standard since it is mainly 

concerned, as a requirement, with the amount, time, and type of relationships an arbitrator 

had or has with the parties or any other individual close to them. Assessing the absence of 

factual connections or relations between the parties and an arbitrator is a procedure that 

normally takes place before the appointment of an arbitrator and the commencement of the 
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arbitral process. In other words, it is vital that the parties – or whoever is in charge of the 

appointment process – find out as much leading information as possible before the 

appointment begins. Such investigation is to go as far as the arbitrators legal and cultural 

backgrounds, personal history, prior experience, and any other predictions or criteria that 

would assist the parties prefiguring how independent an arbitrator is and will be from the 

parties. 

6.2.3.4 Link 

Now that the differences between impartiality and independence requirements have been 

established, it is important to know that both standards are quite connected and 

interdependent at the same time. This is simply because the subjective requirement of 

impartiality is far-reaching to encompass the objective requirement of independence.  

Even though insuring the impartiality of the arbitrators takes place normally after 

the commencement of the proceedings from the way the arbitrator conducts the arbitral 

process, it is also important to make sure before appointment that no evidence exists to 

indicate that this arbitrator may act partially. Almost always the way to do so before the 

appointment will be by insuring that the prospective arbitrator is independent. In that 

sense, if there were any objective circumstances that indicate that a prospective arbitrator 

lacks independence, such lack of independence will constitute a substantial risk of future 

lack of subjective impartiality on the conduct of the arbitrator, if he/she was to be 

appointed. So, in other words, “a lack of independence is a matter of concern because it 

indicates the possibility of partiality or bias, which in turn can only be evidenced through 

showings of external relations or connections.”
552

 

For that reason, and to further support this perception, some arbitration legislation 

have chosen to only inquire that an arbitrator be impartial and have refrained from 
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referring to the independence requirement. One of these laws is the 1996 English 

Arbitration Act. As explained by the Department Advisory Committee on Arbitration Law:  

It seems to us that lack of independence, unless it gives rise to justifiable doubts 

about the impartiality of the arbitrators, is of no significance. The latter is, of 

course, the first of our grounds for removal. If lack of independence were to be 

included, then this could only be justified if it covered cases where the lack of 

independence did not give rise to justifiable doubts about impartiality, for 

otherwise there would be no point including lack of independence as a separate 

ground.
553

 

However, with the strong connection between the two standards, it has been 

justifiably explained through many cases that the requirement of impartiality is a much 

stronger and more important one than that of independence. This is basically because 

ensuring that a prospective arbitrator is an independent one, does not offer any future 

guarantees that he/she will be impartial in settling the dispute.
554

  

Regardless, both requirements are indispensable to any arbitration and are a 

prerequisite on any arbitrator, otherwise an arbitrator maybe in violation of requirements of 

due process under any national or international arbitration rules. It, therefore, makes sense 

when some claim that even though arbitration is nowadays shifting more towards 

litigation, the neutrality of the decision-making process could potentially be the one thing 

that is making arbitration the preferable method of settling international business 

disputes.
555

 Ensuring the neutrality of the decision-making process can only be achieved by 

carefully choosing the arbitrators.  
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Along with the choice of the seat and the choice of the arbitrators, the choice of the 

language of the arbitration can also assist with the efficiency of the arbitral settlement both 

cost and length wise. The last section of this chapter briefly looks into that. 

6.3 Language of the Arbitration 

Another less important aspect for the parties to include their arbitration agreement is the 

language of their arbitration. The choice of language in an arbitration agreement would 

determine the language of the arbitration procedures as well as the language of the 

award.
556

 For a few reasons, a clear in-advance choice of language can save the parties a 

lot of technical complexities which can increase the chance of rendering a cost and time-

effective settlement. 

Due to the practical importance of this aspect, many national and international 

arbitration rules have expressly regulated for it. For example, Article 22(1) of the Model 

Law specifically provides for the parties’ freedom to agree on the language or languages of 

their arbitration. In a less direct manner, Article IV(2) of the NY Convention provides that, 

if the parties’ arbitration agreement or award is not in the language of the country “in 

which the award is relied upon”,
557

 a translation in the language of that country must be 

produced by the party applying for recognition and enforcement.  

It is important that the parties pay attention to certain issues regarding the 

obligation under Article IV(2). Initially, the translation required under this Article has to be 

submitted in addition to the original arbitration agreement and award in their original 

language(s).
558

 The translation on its own cannot substitute these documents. In addition, 

any translation submitted of these documents must be a translation of the award and the 
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agreement in their entirety. A submission of only the important parts is insufficient.
559

 

However, if the arbitration agreement comes in the form of an arbitration clause inside a 

contract, there is no obligation to translate the entire contract, rather only the relevant 

provision containing the arbitration agreement.
560

 

Technical problems may arise, however, where the parties ignore specifying the 

language(s) of the arbitration in their arbitration agreement. Generally, in that situation, 

making a decision on the language of the arbitration will fall to the arbitral tribunal. This is 

provided for under several national and international arbitration rules.
561

 More than often, 

arbitrators, when deciding the language of the arbitration, take into consideration the 

language of the main contract. However, in that situation, it may be worth noting that some 

institutions provide that, in the absence of the parties’ agreement as to what language 

should be used in the arbitral proceedings, a particular language (usually their own) will 

govern.
562

 Second and more importantly, in some cases, the main contract between the 

parties will refer to the use of two languages equally. In situations as such, parties’ failing 

to explicitly refer to the language of their arbitration in the arbitration agreement will result 

in the conduct of their arbitration in both languages.
563

 This can extensively lead to several 

inconveniences, delays, extra-costs, and confusion. Therefore, it is of great significance 

that the parties clearly provide for the language of their arbitration in their agreement. This 

specifically is emphasised since a choice of a language at the negotiations phase should not 

consume much deliberations or thought on side of the parties and their counsel yet making 
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that decision can have an enormous practical impact on the conduct of the arbitral 

proceedings, the composition of the arbitral tribunal and counsel's efficacy. 

6.4 Concluding Remarks 

In analysing the different aspects through which the role of parties’ autonomy can be 

significantly practiced during the drafting of arbitration agreements, this chapter identified 

three very important aspects. These were the choice of the seat, the choice of the 

arbitrators, and the choice of the language of the arbitration. However, beside these three 

aspects, another significant (and more complicated) choice can very much determine the 

efficiency of the parties’ arbitral settlement, that is the choice of applicable law(s). The 

choice of applicable law(s) is, therefore, examined and analysed in a separate-following 

chapter. 
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7 Chapter VII: Choice of Applicable 

Laws 

In international commercial arbitration, choice of law issues can prove to be quite a 

complex topic. Although this can be seen as problematic, it is also a fact that is potentially 

pertinent to any contract of an international character. As one Court explains: “uncertainty 

will almost inevitably exist with respect to any contract touching two or more countries, 

each with its own substantive laws and conflict-of-laws rules.”
564

 This sort of uncertainty 

and complexities behind choice of law issues contradicts with the ideals and expectations 

of parties to international arbitrations which mainly comport predictability and efficiency.  

In the context of this thesis, it is important to clarify that this chapter does not 

necessarily attempt to propose a solution to choice of law problems in international 

commercial arbitration. What this chapter attempts to achieve rather is to accentuate the 

importance of understanding the actual complexity behind choice of law issues to business 

parties seeking arbitration. The parties’ clear identification of the problems manifested in 

choice of law issues can very much motivate them to exercise their arbitral autonomy 

prudently while drafting their arbitration agreement in order to avoid these problems. 

Regardless, to understand the complexity of choice of law issues in international 

arbitration, one must first look into the possible applicable laws to any international arbitral 

process and see how parties’ autonomy should/can mitigate such complexity. The 

following sub-section briefly looks into this. 
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7.1 Difficulty behind Multiplicity of Applicable 

Laws 

To measure the complexity of choice of law issues in international commercial arbitration, 

a brief demonstration of the potential applicable laws to an international arbitration can be 

useful. In a single international arbitration, it is possible to have up to four applicable laws. 

These can vary from the law applicable to the arbitration agreement, the law applicable to 

the arbitral procedures, the law applicable to the underlying contract and the substance of 

the parties’ dispute, as well as the conflict of laws rules applicable to select all/any of these 

laws (if an arbitrator opted for one instead of deciding on a law directly). Lord Mustill, in 

one famous English authority, explained that: 

[M]ore than one national system of law may bear upon an international arbitration. 

Thus, there is the proper law which regulates the substantive rights and duties of 

the parties to the contract from which the dispute has arisen. Exceptionally, this 

may differ from the national law governing the interpretation of the agreement to 

submit the dispute to arbitration. Less exceptionally it may also differ from the 

national law which the parties have expressly or by implication selected to govern 

the relationship between themselves and the arbitrator in the conduct of the 

arbitration: the “curial law” of the arbitration, as it is often called.
565

 

Knowing this, it is essential for the parties to understand that each of the first three 

laws can be distinct from the other. Having three different laws possibly applicable to the 

arbitration agreement, the procedures, and the merits of the contract disputes can either 

take place through the intentional choice of different applicable laws by the parties or 
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simply by virtue of applying conflict rules that may, accordingly, assign a different law to 

each category.
566

 On the other hand, it is rational to assume that different laws apply to 

different types of issues (procedural versus substantive issues). Ultimately, this is one of 

the main justifications behind the application of the separability presumption and its 

consequences (one of which is that a different law could possibly apply to the arbitration 

agreement than that of the underlying contract) in arbitration.
567

 

From a legal viewpoint, the procedural law of the arbitration will generally govern 

two types of procedures. These are internal and external procedures of the arbitration. 

While the first applies to procedural standards such as confidentiality, time-limits, fairness, 

and the like, the second will generally govern the external relationship between the arbitral 

tribunal and national courts covering issues of provisional matters, appointment and 

removal of the arbitrators, and annulment of the award for example.
568

 Furthermore, it is 

also critical to differentiate between the procedural law governing the arbitration (typically 

the law of the seat) and the procedures applied to the arbitral proceedings. The procedural 

law of the arbitration is that national law according to which an international arbitration is 

conducted. In comparison, the procedural rules of the arbitration are those set of rules 

chosen/agreed upon by the parties or the arbitrators which represent these provisions of the 

arbitration agreement that govern issues such as the number of the arbitrators, the arbitral 

seat, and any reference to institutional rules.
569
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The law governing the arbitration agreement, on the other hand, will mainly be 

concerned with the existence, validity (formal and substantive), and interpretation of that 

agreement. Finally, the substantive law of the arbitration will generally be the law 

governing the parties’ contractual obligations, the substance/merits of their dispute, and/or, 

more broadly, their entire relationship. 

On how choice of law issues in international commercial arbitration can pose 

complexity, another concern should be noted. While some parties may actually realize that 

an international arbitration can involve the application of multiple laws, not so many will 

realize that an international arbitration agreement can singly involve the application of 

multiple laws. This can project further uncertainty to choice-of-law issues in international 

arbitration. It is, therefore, important for the parties to realize that their international 

arbitration agreement produces issues that have to do with formal validity, substantive 

validity, capacity, arbitrability, and interpretation. Each of these issues can be governed by 

an independent different law, although not necessarily recommended. 

All these previously mentioned laws can significantly influence the efficiency of an 

international arbitral dispute settlement. However, since this thesis is confined to the 

drafting of an international arbitration agreement, the main focus will be on the law 

applicable to this agreement. Having said that, it is essential to note that the main premise 

introduced under this chapter applies equally to the parties’ freedom of choice of any of the 

other applicable laws. Moreover, the focus on the law applicable to the arbitration 

agreement is justified when one looks into how the other applicable laws are determined. 

That is to say, the substantive law applicable to the parties’ contractual relationship and 

dispute is normally determined through the inclusion of a choice of law clause in the main 

contract. In the majority of cases, parties do make a clear choice of law to their 

                                                                                                                                                    
Rules to apply in their arbitration would not of itself constitute an opting out of the Model Law.”, Ibid, at 

p.83. 
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international contractual agreement.
570

 The procedural law, as mentioned before, is more 

than often the law of the seat.
571

 However, when it comes to the law applicable to an 

international arbitration agreement, parties’ hardly ever practice their autonomy to 

explicitly specify that law.
572

 This, unfortunately, adds to the complexity of the choice of 

law issues in international arbitration. 

Therefore, to these difficulties, this thesis finds that, the best and most effective 

method to avoid or, at least, delimit the confusion behind choice of law issues is for the 

parties to make a clear explicit choice in their arbitration agreement and underlying 

contract as to the applicable law(s). Most of the difficulties and intricacy behind choice of 

law issues in international arbitration, to this thesis, are generated where the parties are 

silent as to the applicable law(s) and the matter is left for the determination of the 

arbitrators or a national court.  

Accordingly, making an explicit choice can be very effective to the arbitral process. 

This law does not only determine eventually the outcome of the dispute or at least some 

significant portion of it, but it could also easily boost the predictability of the dispute 

resolution process.
573

 Notwithstanding the fact that a clear-in advance choice of law will 

help the parties and the arbitrators avoid unnecessary time and expense required for the 

consideration of conflict of laws issues.  

To this effect, this chapter is divided into three main sections. The first looks into 

the explicit choice of law made by the parties to their arbitration agreement. The second 

section analyzes the possible implied choices of law by the parties. Finally, the third briefly 

looks into the situation where the parties have not made any explicit or implied choice as to 

the applicable law. 
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7.2 Parties’ Express Choice of Law 

Almost all contemporary authorities recognize the principle of parties’ autonomy in 

choosing an applicable law to their arbitration agreement.
574

 This principle enjoys even 

more powerful status in the field of international commercial arbitration.
575

 

This section looks into the regulation of the parties express choice of applicable law 

to their agreement as well as their procedural freedom under both the NY Convention and 

the Model Law. The section also analyses both possible choices for the parties as well as 

the best approaches and standards to look for in an applicable law to an international 

arbitration agreement. 

7.2.1 Regulation of Parties’ Express Choice of law 

in National and International Contexts 

Parties’ express choice of a law that governs the substantive validity of their arbitration 

agreements have been explicitly and indirectly regulated by many national and 

international arbitration rules. This section examines the regulation of the NY Convention 

and the Model Law to the parties’ explicit agreement of the law governing the formation 

and substantive validity of their arbitration agreement.
576
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7.2.1.1 The NY Convention 

Like most national and international arbitration laws, the NY Convention recognizes the 

parties’ right to select the law applicable to their arbitration agreement, however, in an 

indirect way under Article II and Article V(1)(a).  

Article II of the Convention stipulates that each Contracting State shall recognize 

the parties’ agreement to arbitrate and requires national courts of these states to refer the 

parties to arbitration when seized of an action regarding a matter that falls within the 

parties’ arbitration agreement.
577

 Some commentators claim that Article II’s requirement of 

Contracting States to recognize the parties’ arbitration agreement extends to all the 

material terms of this agreement including the parties’ choice of applicable law to this 

agreement.
578

 

Article V(1)(a) recognizes the parties’ choice of an applicable law in a less indirect 

way by providing that the recognition and enforcement of the award might be refused if the 

parties’ arbitration agreement is not valid according to the law chosen by the parties to 

govern this agreement (failing which, according to the law of the place where the award 

was rendered). It is generally claimed that the choice of law referred to under Article 

V(1)(a) refers to both the substantive and procedural law of the jurisdiction in question and 

not its conflict of laws provision.
579

 Accordingly, the Convention does not approach the 

parties’ freedom to select an applicable law to their arbitration agreement in any direct 

manner.  

On determining the law applicable to the arbitration agreement, Article V(1)(a) sets 

two very liberal conflict of laws rules. The first is a very primary one and it refers the court 

or the tribunal to the law chosen explicitly by the parties to be applied to their arbitration 
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agreement, and although in theory this is an option, in practice, however, parties’ rarely 

ever make an explicit distinct choice of law specifically applicable to their arbitration 

agreement.
580

 The second conflict rule, as it is explained later on, refers the court or the 

tribunal, absent the parties’ explicit choice, to the law of the place where the award is 

rendered.
581

  

Regardless, these two conflict rules are generally created to form a uniform 

application of conflict of laws rules in jurisdictions of Contracting States and are, 

therefore, to prevail on all other conflict rules in determining the law applicable to the 

arbitration agreements.
582

 More importantly, it would not matter if the parties’ arbitration 

agreement would be invalid according to any law other than that chosen by them to apply 

to their arbitration agreement.
583

 

Finally, the NY Convention sets very minor limitation over the parties’ freedom to 

choose the law applicable to their arbitration agreement. These limitation are not very 

different to the few discussed previously in this thesis.
584

 As the majority of other national 

and international laws, these can vary from public policy and mandatory rules of law to 

non-arbitrability.
585

 

In addition, Article II(1) and (2) of the NY Convention impose a writing 

requirement for an international arbitration agreement to be formally (as opposed to 

substantively) valid which requires this agreement to be submitted in writing and to be 
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signed by the parties or contained in an exchange of letters or telegrams.
586

 Much debate 

over whether Article II sets a minimum or maximum requirement allowing national laws 

of Contracting States to impose further stringent rules of formal validity or permit a less 

demanding form requirement has arisen.
587

 There is a universal tendency, however, in 

favor of finding Article II as establishing a maximum requirement of formal validity which 

Contracting States cannot replace or supplement with more demanding formal validity 

rules.
588

 In that sense, further demanding form requirements for international arbitration 

agreements are excluded by the Convention’s exclusive written form requirement.
589

 

Questions regarding the law applicable to the formal validity of an international 

arbitration agreement are generally infrequent due to the uniform international form 

requirement under the NY Convention.
590

 Regardless, situations where the Convention 

does not apply (for example, in a non-Contracting State) or where it does but a national 

court finds that the Convention’s formal requirement do not establish minimum standards 

can give rise to choice of law questions of formal validity. 

Where these questions arise, a starting point would always be to look for the law 

chosen by the parties to apply to their arbitration agreement, i.e. the law applicable to 

questions of substantive validity and formation. More than likely, where the parties have 

made an explicit choice as to the law applicable to the substantive validity of their 
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arbitration agreement, this law will also apply to the formal validity of their arbitration 

agreement.
591

 One award explains that: 

It is a generally accepted principle of private international law that the formation 

of and the requirements as to the form of a contract are governed by that law which 

would be the proper law of the contract. . .
592

 

This thesis finds this approach to be the most practical and consistent to the parties’ 

intentions. Among other things, this approach abolishes a great deal of the uncertainties 

and complexities that would result from applying two different laws to the same arbitration 

agreement and to the choice of law analysis generally existent in international arbitration. 

It also accords with the principle of party autonomy where the parties have chosen a law 

applicable to their arbitration agreement. That choice of law should apply to all aspects of 

this agreement. 

7.2.1.2 The Model Law 

The Model Law resembles the NY Convention to a large extent in its treatment of the 

question of parties’ autonomy to choose an applicable law to their agreement, so as to the 

Convention’s approach to the parties’ autonomy restrictions as well. The Model Law 

addresses both these topics under Articles 34(2)(a)(i) and 36(1)(a)(i). Article 34(2)(a)(i) 

provides that an arbitral award maybe set aside by the courts if the parties’ arbitration 

agreement “is not valid under the law to which the parties have subjected it.” 

Article 36(1)(a)(i), on the other hand, subjects this party autonomy to exceptional 

restrictions manifested in public policies and non-arbitrability grounds. 
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All in all, although the Model Law has treated the subject in the exact same indirect 

manner addressed under the NY Convention, the majority of the jurisdictions which have 

adopted this law have recognized the parties’ autonomy in choosing the law governing 

their arbitration agreement.
593

 

Therefore, both the NY Convention and the Model Law provide, in a way, for the 

autonomy of the parties to expressly determine the applicable laws. With that sort of 

permission/privilege, the parties are left to wide variety of choices between national and 

non-national laws. The following section looks into these possible choices available for the 

parties. 

 However, beside the parties’ freedom to choose an applicable law, most national 

and international laws/rules provide specifically for their freedom to choose the applicable 

procedural rules to their arbitration. The following section looks briefly into parties’ 

procedural freedom. 

7.2.1.3 Parties’ Procedural Freedom in National and 

International Contexts 

In addition to the parties’ right to choose any applicable national law (or non-national legal 

system) to their arbitration, most national and international arbitration laws/rules provide 

for the parties’ right to choose the procedural rules applicable to their arbitration. As 

mentioned above, the procedural rules applicable to the arbitration differ from the 

applicable procedural national law.
594

 While the later can be chosen either expressly by the 

parties in their arbitration agreement or impliedly through the choice of an arbitral seat,
595

 

the procedural rules are those sets of rules chosen by the parties to govern issues such as 

the number of the arbitrators, the arbitral seat, and any reference to institutional rules. 
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 Since the parties’ choice of the procedural rules is set to be one of the most 

essential mechanisms through which they can exercise their procedural autonomy, most 

national and international arbitration rules and conventions have explicitly provided for it.  

 To that end, the NY Convention provides, in Article V(I)(d), for the parties’ 

procedural autonomy to fashion their arbitral procedures by permitting the non-recognition 

of awards that are issued where the composition of the arbitral tribunal or the arbitral 

procedures was not in accordance with the agreement of the parties (or, failing this 

agreement, the law of the country where the arbitration took place). In so providing, 

Article V(I)(d) makes the principle of parties’ autonomy the sole determinant in procedural 

matters.
596

 

 To the same effect, the majority of developed national laws have implemented 

provisions that guarantee parties the freedom to agree on the procedural rules governing 

the conduct of their arbitration. As a representative of many national arbitration laws, the 

Model Law provides, in Article 19(1), that “the parties are free to agree on the procedure 

to be followed by the arbitral tribunal in conducting the proceedings.” The same attitude 

towards the parties’ freedom to choose their procedural rules has been implemented by 

many national arbitration legislation, whether adopting the Model Law or not.
597
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7.2.2 Parties’ Express Choice of Law 

It is possible that the answer to any dispute between the parties is found initially by looking 

at their contract without the necessity of referring to any law or set of rules. Parties’ 

intentions, the particular aspects of their agreements, and their expectations can very much 

be established from reading through the purpose of their contract to the extent where the 

arbitrators can possibly determine the parties’ intentions and give these intentions effect 

without looking into an applicable law.
598

 

Yet, as one author rightfully notes, it is not possible to overemphasize the 

importance of the law or rules applicable to an international contract.
599

 In international 

arbitration specifically, determining the applicable law/rules has legal, practical, as well as 

psychological influence on the parties and the outcome of their settlement that it is 

frequently claimed that nothing is more important than knowing the legal or non-legal set 

of rules applicable to measure the parties’ rights and obligations.
600

 Such importance is 

even further emphasized when one realizes that all contracts are by necessity incomplete. 

Even though it is possible to solve disputes arising between the parties by looking into 

their contract, these contracts are still designed by humans and are not always calculated to 

foresee and anticipate every possible future problem and specify the legal consequences 

accordingly. Therefore, where a situation arises that is not covered by the contract’s 

provisions, the chosen applicable law will serve to fill the gap left by the contract. In that 

sense, making a positive choice to determine the applicable law(s) or legal rules in the 

parties’ agreement can definitely provide a safety-net that serves to afford them a decent 

amount of predictability as to the settlement of their dispute. 

On the other hand, not making an explicit choice as to applicable law can have 

considerable consequences on the regulation of the parties’ relationship as well as the 
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settlement of any future dispute. Parties’ inability to agree on the body of law governing 

their relationship and their arbitration agreement will only mean that the tribunal will have 

to seek solutions brought by contemporary conflict rules which can produce a great deal of 

uncertainty. This allows for the possibility of having an undeveloped law applied to the 

settlement of their dispute which is largely possible in states that tend to undergo 

significant political changes where needs of certainty and enforceability are not normally 

satisfied.
601

  

This section looks into the importance of making an express choice of law or rules 

by the parties. A few points should be clarified before one begins such analysis. First, it is 

important to note that naming national laws of specific jurisdictions that are best suitable to 

regulate international arbitration is not practical, if of no use whatsoever, this thesis finds. 

This is simply due to the fact that a choice of a particular law will depend substantially on 

a variety of considerations that are fundamentally connected to the identity of the parties, 

the nature of their relationship, and any potential applicable law(s). In other words, 

determining the applicable law is considerably a subjective process that will change from 

one relationship to the other. Accordingly, while it is not of this section’s concern to 

specify the best and worst applicable laws in international commercial arbitration, it is 

concerned, among other aspects, with the parameters that lead to a wise choice of an 

applicable law. 

Second, while the substantive law applicable to an international contract might be 

the most important choice which parties should make, this section’s findings are equally 

applicable to any possible choice of law in an international commercial arbitration. In other 

words, the section is equally applicable to the parties’ choice of the substantive law 
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applicable to their contractual relationship, the law applicable to their arbitration 

agreement, as well as the procedural law applicable to their arbitration proceedings.
602

  

Finally, parties are normally free to choose between a national law and a non-

national law to their arbitration. This section looks into both options by, first, examining 

the parameters of a wise choice of a national law and, second, examining the possible non-

national legal systems and the practicality of opting to one instead of a national law.  

7.2.2.1 Parameters of a Wise Choice of a National Law 

An overwhelming majority of choices of applicable laws in international commercial 

arbitration lean towards specifying a national law as opposed to a non-national law.
603

 

However, the fact that the parties have opted for a national law does not mean that they 

have made a wise choice to their dispute settlement. There are certain traits/qualities which 

parties need to ensure their existence in the choice of law they make in order to ensure the 

positive effect of that law. The following are some of these qualities. 

I Familiarity and Neutrality 

Two of the most important aspects parties need to look for in a choice of law are the 

neutrality and familiarity of that law to the parties. Although both aspects may seem 

contradictory, they are relatively achievable. The neutrality of a choice of law implies that 

the chosen law does not favor one of the parties.
604

 In attempt of choosing a law that is 

advantageous or favorable to the parties, each may opt for choosing the law of their 
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603
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domicile or place of business, for instance. This can easily defy the neutrality preference in 

a choice of law and it could prove to be chimerical since it is difficult to predict the future 

issues that will arise and constitute a conflict between the parties.
605

 Moreover, even if the 

parties were able to attain a certain level of predictability, they can never know whether 

they will ever stand as plaintiffs or defendants, which necessitates a choice of law that 

pertains a perceived level of neutrality.
606

 

Accordingly, a law that is neutral but familiar to the parties can, for instance, be the 

place where both parties conduct business, and/or a place where reliable and familiar 

counsel is efficiently provided. The familiarity of a certain law looks at the existing 

counsel for the purpose of reviewing the parties’ initial agreement so as to any potential 

future issues.
607

 Moreover, a national law of a state that is known to publish its statutes, 

judicial decisions, and commentaries can easily provide ease of access and familiarity to 

international business parties.
608

 

II Enforceability 

An even further emphasized quality of a chosen law is the enforceability provided by that 

law to the parties’ arbitration agreement and any resulting arbitral award. While the 

enforceability of international arbitration agreements and awards is nowadays significantly 

supported by many national courts, the adoption of certain international instruments and 

modern national arbitration laws can further secure such enforceability. These are largely 

manifested in the NY Convention and the Model law as the two most influential 

international arbitration instruments nowadays.
609

 It is, therefore, extremely important that 

the parties opt for a law of a state that has ratified the NY Convention and/or has adopted 

the Model Law as its arbitration law.  
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Another aspect of enforceability to which the parties need to pay much attention is 

not to make a choice of law that, in any manner, is inconsistent with the mandatory rules of 

law applicable to any other aspect of their arbitration.
610

 Aspects of arbitrability, capacity, 

formal and substantive validity of the arbitration agreement, as well as procedural issues 

should not be governed by inconsistent rules of law that may, eventually, lead to the 

frustration of the arbitration agreement or the non-recognition/unenforceability of the 

arbitral award. 

Finally, as it is the ultimate purpose of any international arbitration to reach a 

recognizable and enforceable arbitral award, parties are strongly advised to consider 

whether a certain national law offers an appellate review for the arbitral award or not. One 

of the conceived advantages of international commercial arbitration is the absence, in the 

majority of cases, of appellate review of arbitral awards.
611

 This feature is meant to reduce 

the cost and length of both court and arbitral procedures. Accordingly, judicial review of 

arbitral awards is largely confined to problems with procedural fairness and public policy. 

Consequently, while not allowing for judicial review of arbitral awards is considered both 

time and cost effective, it can also mean that widely eccentric or simply injustice awards 

might be produced and enforced.
612

 This only means that parties are to be very aware, from 

the very beginning, as to whether they wish to allow for this aspect by making an explicit 

choice of a law that permits judicial review of an arbitral award or simply preclude such 

feature by consciously opting for a law that narrowly confines judicial review of the award 

to the very extreme of procedural unfairness and public policy issues. 
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III Confidentiality 

To this thesis, confidentiality is an attribute which the parties ought to consider carefully 

when choosing a national law to their international arbitral settlement. While 

confidentiality is seen as one of the main attractions of international arbitration, it is not 

necessarily an implied obligation that is directly acquired once parties go to arbitration. 

National laws approach confidentiality in considerably variable manners. The Model Law, 

for instance, as a representative for many national arbitration legislation, is intentionally 

silent on the issue of confidentiality. In reasoning such approach, the Model Law drafters 

explain that even though the issue of confidentiality (specifically the publication of the 

award) is controversial, the Model Law does not deal with it as “the decision may be left to 

the parties or the arbitration rules chosen by them.”
613

 

However, due to the importance of confidentiality in international arbitrations in 

general, several Model Law jurisdictions have modified their adopted version of it by 

expressly providing for the confidentiality of the arbitral proceedings and the publication 

of the award under their national arbitration acts.
614

 

There are, nonetheless, two issues regarding confidentiality under national 

arbitration laws to which the parties need to be extra vigilant. The first relates to the 

uncomplicated fact that, even though confidentiality in international arbitration is a major 

point of attraction, it is not expressly recognized under a few national laws, unless the 

parties explicitly agree to it in their arbitration agreements. For instance, Article 5(1) of the 
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Norwegian Arbitration Act provides that “[u]nless the parties have agreed otherwise, the 

arbitration proceedings and the decisions reached by the arbitration tribunal are not 

subject to a duty of confidentiality.”
615

 Considering the importance of confidentiality to 

many international business parties, it is essential that the parties evaluate the position of 

any potential applicable national law on it before they make a choice of law.  

The second issue relates to the rather complicated situation where some 

jurisdictions, although not explicitly providing for the non-disclosure of arbitral 

proceedings and the publication of arbitral awards, refuse to recognize an implied 

obligation of confidentiality. Jurisdictions as such normally require that the parties 

expressly agree on the confidentiality of their arbitration in their arbitration agreement for 

their proceeding to be confidential and for their arbitral award not to be published. In Esso 

Australia, for instance, the court, in rejecting arguments for implied obligations of 

confidentiality, explained that: 

If the parties wished to secure the confidentiality of the materials prepared for or 

used in the arbitration and of the transcripts and notes of evidence given, they 

could insert a provision to that effect in their arbitration agreement.
616

 

A different form of what may be perceived as non-recognition of an implied 

obligation of confidentiality appears in France where the revised French arbitration 

legislation seems to only expressly provide for the confidentiality of domestic arbitrations 

as opposed to international ones. Article 1464 of the French Code of Civil Procedure 

provides that “[s]ubject to other legal provisions, and unless the parties agreed otherwise, 

the principle of confidentiality applies to arbitral proceedings.” Article 1464 is only 
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applicable to domestic arbitration and does not extend to international ones.
617

 The 

extension of the domestic confidentiality obligation to international arbitration is quite an 

argumentative issue that is out of this thesis’s concern. It is hardly questionable that 

international business parties choosing French law as their applicable law will need to 

explicitly include their arbitration agreement an express confidentiality provision, if they 

wish for their international arbitration to be confidential.
618

 Examples such as the former 

Australian approach and the current French one, along with several similar approaches,
619

 

means that the parties will need to be extra vigilant as to how a certain national arbitration 

law regulates the confidentiality of international arbitration before choosing it.  

Regardless, as it always is, the governing principle and essential ingredient to the 

framework of any arbitration is the principle of party autonomy. Therefore, if 

confidentiality is not wished to affect the parties’ choice of applicable law, it is important 

that they make sure that they include their arbitration agreement a provision as to how 

private they wish their arbitration to be.
620
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IV Other Qualities 

In addition to the above criteria, there are several other qualities that can and should 

significantly affect the parties’ preferences when choosing an applicable law to their 

international arbitration.  

For instance, when choosing a national law, parties must not merely look at the 

provision of that law but also to the jurisdiction’s tendencies and approaches towards the 

interpretation of the arbitration agreement and the facilitation of arbitral proceedings taking 

place on its territory. In so doing, parties and their lawyers are to research aspects as the 

literal interpretation of the language of arbitration agreements versus equity. For example, 

while civil law jurisdictions are generally known to have a tendency to import general 

principles of good faith, common law jurisdiction are rather keen on giving effect to the 

literal language of the parties’ agreement.
621

 Spotting these approaches may not always be 

easily identified. However, one author notes that parties’ reliance on experienced 

international practitioners as well as the nature and circumstances of their relationship can 

very much narrow their choices.
622

 

Other aspects, that are to be considered by the parties when choosing a national 

law, relates to the stability and sophistication of that law. Since international arbitration 

often involves business parties from different legal backgrounds, these parties will need to 

make sure that their chosen applicable law is developed, stable, and well-adapted to their 

commercial dealings.
623

 The existence of well-articulated body of commercial and 

corporate law is normally a positive sign to commercial-sophistication and well-adaption 

of a national law to host and regulate international arbitrations. 

To the same effect, parties ought to avoid national laws that are newly formulated 

or are not yet practically applied in areas of commercial law. As suggested by one 
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commentator, this will normally include “many of the recently-emergent states that 

established market economics during the late 1980s and 1990s.”
624

 

Choosing a national law, however, is not the only available option for the parties. 

Another, less popular,
625

 alternative can be found in non-national legal systems. The 

following section addresses what non-national legal standards represents as well as 

whether a choice of such is a wise one. 

7.2.2.2 Non-National Legal Systems 

Parties to international contracts do not always wish to have their arbitration governed by a 

national law. Although rare, sometimes international business parties agree to refer their 

dispute to, what may by identified as, non-national legal systems, general principles of law 

or lex mercatoria. This section examines briefly the nature of these standards and attempts 

to evaluate whether choosing a non-national legal system can have a positive or a negative 

effect on the parties’ international arbitral settlement.  

I Content 

Identifying the nature and content of non-national legal systems is not always a 

straightforward process due to the vagueness and substantial uncertainty of the constantly-

developing broad content of these standards/systems. However, extensive academic 

treatment of these systems, although in agreement on the ambiguity and uncertainty 

surrounding them, seem to generally identify these standards in the field of international 

arbitration as non-national legal rules that are mainly, but not exclusively, represented by 

general principles of international law, lex mercatoria (merchants law), trade usages, and 

transnational and international principles of commercial contracts (such as the UNIDROIT 
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Principles).
626

 The following sub-section looks briefly into the content of some of the most 

common non-national legal standards referred to in international commercial arbitration by 

business parties.
627

 

A Lex Mercatoria 

As the most known form of non-national legal systems, the lex mercatoria or merchants’ 

law has developed to resolve international commercial disputes and has emerged through 

the commercial dealings as well as the judicial and arbitral decisions related to these 

dealings separate from any national legal order.
628

 Earlier commentators define lex 

mercatoria as a “spontaneous emanation of customs and principles arising purely out of 

professional mercantile circles through mercantile activity and dispute resolution.”
629

 

As with the majority of non-national legal standards, attempts of constituting lex 

mercatoria’s substance are extensively debated.
630

 Regardless, some commentaries found 

that it incorporates international commercial rules, general principles of law, and trade 

usages while not based on any single national legal system.
631

 Others claim that lex 

mercatoria is exclusive to rules derived specifically from mercantile behaviors.
632

  

In an attempt of creating a non-exhaustive list of the content of the lex mercatoria, 

Lando mentions rules of public international law which are generally applied to private 
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enterprises as well as to contracts between a government enterprise and a private party, 

uniform laws which are adopted for the regulation of international trade, general principles 

of law which are recognized by the majority of the commercial nations such as the pacta 

sunt servanda and acting in good faith rules, standard form contracts and standard form 

clauses in contracts which have gained some sort of a uniform interpretation by courts of 

several countries, and so on.
633

 

Choosing lex mercatoria as the substantive law to govern the parties’ dispute has 

been perceived to uphold certain advantages. Referring international disputes to lex 

mercatoria is claimed to provide uniformity in the application of certain international 

standards that allows the parties to avoid the peculiarities of any particular national law.
634

 

Therefore, the choice of lex mercatoria arguably allows the parties to escape unfavorable 

rules and unpredictable quirks in national laws, as well as the uncertainties of choice of law 

issues.
635

 This has generally been reasoned by the fact that the application of any foreign 

national law provision that mainly targets domestic conditions does not serve the purpose 

of international business.
636

 

However, this thesis finds that the decision of a complete and sole reliance on the 

lex mercatoria to govern the parties’ disputes/transaction is impractical and ill-thought out. 

The uniformity, as well as many of the lex mercatoria’s principles that are allegedly 

offered by it, are currently better offered by many national and international rules that are 

specifically designed to regulate the disputes of international business parties. This is not to 

undermine the importance of the lex mercatoria and the like of non-national legal systems. 

On the contrary, this thesis finds that the utilization of these non-nationals laws can be of 
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great value to the parties, once referred to as an ancillary tool to a choice of a national law. 

In so doing, the reference to the lex mercatoria or other non-national legal systems can fill 

in the gaps that a certain chosen applicable national law might have, offering the parties a 

further enhanced legal system that is well defined to cover every possible problem or 

question once a dispute arises. Lex mercatoria on its own has, therefore, been extensively 

criticized as too abstract, too imprecise, and filled with gaps.
637

 

Furthermore, choosing lex mercatoria as a means of escaping the peculiarities of a 

certain national law or avoiding the application of choice of laws issues will not 

necessarily guarantee that to the parties.
638

 As it is explained previously, the application of 

certain mandatory rules, public policies, and rules of non-arbitrability is sometimes almost 

inevitable.
639

 The application of these rules and policies is meant to protect the integrity 

and enforceability of international arbitration agreements and awards and is important to be 

respected by the parties, if they wish to obtain a recognizable arbitral award.  

Finally, lex mercatoria can lack details and comprehensiveness due to the fact that 

it is quite challenging to find order in the isolated decisions based on lex mercatoria. This 

can be problematic for any decision maker (be it a court or an arbitral tribunal) since 

pursuing or even identifying these non-national principles can project great difficulties.
640

 

Therefore, reliance on these constantly evolving principles can offer minimal stability for 

the parties, especially where some of these principles have only been recently developed 

and have not been tested enough to prove effectiveness. 
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All in all, this thesis finds that sole reliance on lex mercatoria – and non-national 

legal standards for that matter – is not recommended. 

B General Principles of Law 

Other non-national legal standards can be seen in general principles of law.
641

 Identifying 

these principles is difficult and controversial as their nature, origins, and applicability is 

found to trigger several different interpretations, especially in the field of international 

law.
642

 However, one author explains that these standards offer “legal principles, 

behavioural standards, and rule-like norms that may be applied by arbitral tribunals either 

on a stand-alone basis or together with domestic laws.”
643

 These include, but not 

exclusively, the pacta sunt servanda rule and a party’s right to terminate a contract once 

the other commit a substantial breach of that contract.
644

 

The ICJ provides that general principles of law are those recognized by civilized 

nations and finds them to constitute part of public international law which the Court 

applies as the main source of law on questions not fully settled by treaty and custom.
645

 

They are, therefore, generally intended to refer to those principles common to leading legal 

systems.
646

 

Regardless, for similar criticism to that of the lex mercatoria, parties are not 

encouraged to use choice of law provisions referring to general principles of law. As 

mentioned above, identifying these principles is found to be fairly difficult and 
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controversial, especially in international and commercial contexts where they are often 

seen to be lacking sufficient guidance to be solely relied upon.
647

  

C UNIDROIT Principles 

Another type of non-national legal systems can be seen in the codified sets of regulations 

adopted by several international organizations, such as the UN and the UNCTAD, as codes 

of conduct and recommendations on matters relating to the regulation of international 

commerce or international contracts.
648

 One of the most known codified set of principles 

internationally is the UNIDROIT Principles which are meant to establish general rules of 

international commercial contracts, including the interpretation, validity, performance, and 

negotiations of these contracts.
649

 The official commentary on the Principles explains that 

these rules are created to represent contract law rules which are common to existing 

national legal systems and are adaptive to international commercial transactions’ 

requirements.
650

 

Although the UNIDROIT Principles are codified and seem to be sufficiently 

coherent, specific, and organized,
651

 they are, by their nature, optional and, by no mean, 

purport to be applied automatically to any international commercial transaction. As the 

official commentary on the Principles explains, “the parties may refer to the principles 

exclusively or in conjunction with a particular domestic law which should apply to issues 

not covered by the Principles.”
652

 These Principles, by no means, represent an international 

                                                 
647

 Born II, at p.2759.  
648

 One of the recent successful attempts of codifying non-national legal standards is witnessed in the Trans-

Lex Principles by the Centre for Transnational law. A full list of these can be found at (http://trans-

lex.org/principles) (last visited 06/11/2015). 
649

 See UNIDROIT Principles (2004), Articles 2.1.13-2.1.19, 3.1-3.20, 4.8, and 6.1.1-6.2.3. Also see M. 

Bonell, “An International Restatement of Contract Law: The UNIDROIT Principles of International 

Commercial Contracts”, (2009). 
650

 UNIDROIT, “The Official Comment to the Preamble of UNIDROIT Principles of International 

Commercial Contracts”, (2004), at p.3. 
651

 Described as such in Partial Award of ICC Case No. 7110, 10(2) ICC Bulletin 39, (1999), at p.39. 
652

 Ibid. 

http://trans-lex.org/principles
http://trans-lex.org/principles


  

260 

 

convention or even a resolution of an international organization.
653

 They were published by 

the International Institute for the Unification of Private Law (UNIDROIT), first in 1994 

and then revised in 2004, as a restatement of international contract law that represents rules 

common to the world market. 

Nonetheless, as sophisticated and skillfully designed as these Principles are, 

commercial parties are generally not advised to solely rely on them in their transactions. 

This is due to the lack of details and sufficient legal precedents accompanying the 

principles, especially when compared to developed national legal systems on commercial 

matters.
654

 However, these Principles may prove to be highly efficient when referred to in 

conjunction with a national legal system. In international arbitral practice, the latter 

approach has produced a certain level of popularity.
655

 

D Custom and Trade Usages 

The final category of non-national legal systems to be considered by this thesis is trade 

usages and custom.
656

 Trade usages normally stand for those established practices that are 

normally followed in a certain line of international trade for a considerable amount of 
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time.
657

 These may either be codified, such as the INCOTERMS Rules which are 

published by the ICC, or uncodified and these are general trade practices which are 

specific to a particular business sector.
658

 

Trade usages may be of particular importance in the field of international 

commercial arbitration. This is mainly due to the fact (or more like custom) that 

international business parties are generally expected to be sufficiently aware of trade 

usages that are widely established in their relevant field of business. To that extent, some 

conventions as well as codified non-national trade systems have expressly provided that 

trade usages which are established in a certain branch of business and are known by the 

parties are to be deemed as part of their contract, regardless of being expressly agreed upon 

in that contract or not.
659

 

Besides being considered as part of the contract (whether being explicitly chosen 

by the parties or impliedly), trade usages can be used to fill the gaps in the parties’ contract 

and interpret its terms by being employed as an interpretational instrument to interpret the 

will/intentions of the parties.
660

 

Whether these non-national legal systems should be or actually are frequently 

relied upon by business parties in international arbitration is another issue. The following 

sections endeavor to briefly evaluate these systems. 
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II Evaluation 

In evaluating the use of non-national legal standards in the practice of international 

commercial arbitration, three issues should be analyzed. These are: the validity of the 

parties’ choice of non-national legal standards nationally and internationally, whether 

making such a choice is wise for their international dispute settlement, and how frequent is 

such choice made in practice. All three issues are briefly analyzed below.  

The validity of non-national choice of law clauses fall within the wider sphere of 

the validity of parties’ choice of an applicable law/rules in general which falls within the 

frame of the parties’ autonomy principle. Therefore, the majority of national and 

international laws/instruments provide that generally parties are free to agree upon the law 

or rules of law applicable to their contract.  

On a national level, Article 28(1) of the Model Law provides that the arbitral 

tribunal is to decide the dispute in accordance with the ‘rules of law’ chosen by the parties. 

The drafting history of the Model Law generally supports interpreting this Article as to 

give validity for parties’ choice of non-national legal systems.
661

 Several other national 

arbitration laws have followed the steps of the Model Law in giving validity to parties’ 

choice of non-national legal systems as the applicable law.
662

  

On an international level, several arbitration institutional rules and international 

arbitration conventions have given effect and validity to the parties’ choice of non-national 

legal standards in their agreement.
663

 For example, Article VII(1) of the  European 

Convention provides that, whether the parties have explicitly chosen an applicable law or 
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failed to do so, the arbitrators shall take into account the terms of the contract as well as 

trade usages. 

 Is it, however, practical for parties to exclusively rely on non-national legal 

systems? As mentioned above, there are substantial difficulties in ascertaining the meaning 

of several categories of non-national legal systems such as the lex mercatoria, general 

principles of law, and trade usages.
664

 Their constant development and lack of judicial 

precedents can only add to these difficulties. The lack of judicial authority with the 

extensive academic debate on their meaning and effect can only leave defining them to 

inevitable and undesirable uncertainty which goes against the needs of stability and 

predictability of international commerce and international business parties.
665

 

Consequently, at least to this thesis, reference to non-national standards is to be 

avoided since agreements on them project material risk of rendering these agreements 

invalid and unenforceable. This is possible as non-national choice of law formulae are 

considered invalid in a few jurisdictions, thereby precluding the parties from choosing non-

national legal systems.
666

 While these examples are rare, it would be safer for the parties to 

ensure that whatever jurisdiction involved in their arbitral system does allow for non-

national choice of law formulae, even safer to avoid such formulae and attempt reliance on 

a further stable/developed national law. This thesis particularly finds that the use of non-

national legal systems is best accompanied with a national choice of law since it functions 

as gap fillers and serves to create a much more risk-free system to govern the parties’ 

relationship. 

 Finally, when looking at the evaluation of non-national legal standards, it is useful 

to examine how much they are actually being relied upon in international arbitration. The 

following examined empirical studies show that parties very rarely refer their contractual 
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relationships to non-national legal systems. This data obviously only relied on cases from 

contracts that have led to disputes. Furthermore, it can only cover those cases where 

arbitral awards are published. Along with the confidentiality/privacy of international 

arbitrations, this can mean that this data cannot be widely representative to international 

commercial contracts. They can, yet, indicate the level of prevalence of non-national legal 

systems in international commercial arbitration. 

The empirical studies examined under this chapter are mainly carried out by Dasser 

based on an ICC practice over the years 2000-2009. The studies carried by Dasser found 

that the use of non-national legal systems were mainly confined to the world of 

international arbitration as case-load on these systems was mostly found in arbitration 

rather than in national courts.
667

  

A study of ICC Cases between the years 2000-2006 found that only 1-2% of parties 

have chosen non-national legal standards.
668

 Nonetheless, the study shows that those 

chosen non-national legal standards were in fact references to the CISG Convention (in 

more than 20 Case) along with other conventions, EU law, international public law, or 

equity.
669

 Yet, choosing a non-national legal standard is quite a different issue than 

choosing a convention that has been enacted by contracting states.
670

 This, specifically, 

applies to the CISG Convention for, whenever it is chosen by the parties, such choice is 

often confused with a choice of a non-national legal standard.
671

 When parties refer to the 

CISG Convention, such reference targets the legal rules that have been formally enacted by 

Contracting States for international sales of goods and supplemented by national law 

according to conflict rules.
672
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Therefore, when the case-law with reference to the CISG Convention was 

excluded, it was found that, out of 3955, only 22 cases (approximately) involved parties 

choosing some sort of a non-national legal standard.
673

 By 2009, an increase in the case-

load showing parties choosing non-national legal systems has taken place to move from 22 

(in 2006) to a sum total of 37 in 2009.
674

 

Moreover, when Dasser examined published arbitral awards, he found that, over the 

period of 1987 to 2007, only 39 awards worldwide have covered cases where parties have, 

at least partly or implicitly, chosen non-national legal systems, either alone or with a 

national law.
675

 Dasser explains that examining only the cases where parties have made an 

explicit and sole choice of a non-national legal system reduced the number of the above 

case load to one every five years approximately.
676

 

The studies show a lot more details with regard to case-load figures as well as to 

which exact category of non-national legal system was actually used. The concluding 

remarks of these studies prove that parties very rarely choose a non-national legal standard 

and that most of the time they are reluctant to opt for these systems unless it is in 

conjunction with a national law.  

There is almost no evidence whatsoever on reference to the lex mercatoria as such, 

however, the most used non-national legal systems are generally represented by academics 

as the various manifestations of lex mercatoria. This thesis generally finds that the term lex 

mercatoria seem to be far more acknowledged/recognized by academics than it is by 

practitioners. As continuously mentioned, defining non-national legal systems, especially 
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lex mercatoria, seems to project a lot of difficulty and is largely characterized as being 

vague and lacking certainty. Such characterization seems to follow a steep pattern even in 

practice. For instance, in one of the earliest and most known cases on non-national legal 

systems, the contract between the parties seemed to refer to non-national legal systems in a 

provision stating that “[t]he Ruler [of Abu Dhabi] and the Company both declare that they 

intend to execute this agreement in a spirit of good intention and integrity, and to interpret 

it in a reasonable manner.”
677

 In construing the law applicable to that contract and 

commenting on the previous provision of the contract, the arbitrator found that neither the 

law of Abu Dhabi, nor the Law of England applies.
678

 He reaches, however, the conclusion 

that this provision invites and prescribes “the application of principles rooted in the good 

sense and common practice of the generality of civilized nations – a sort of ‘modern law of 

nature’.”
679

 This thesis finds that the construction of the wording adopted by the arbitrator 

in this case does not precisely refer to any particular category(s) of non-national legal 

system.
680

 

In totality, non-national legal systems seem to not quite offer international business 

parties much reliability or predictability as to how they will be construed by the arbitrators, 

and whether such construction represents the parties’ intentions. Therefore, avoiding them 

all together or choosing these systems along with a national law may seem like the wiser 

choice. 

 Regardless, making an explicit choice of an applicable law is not always the way 

parties can choose one, although it is the most recommended. Parties’ intentions/choice can 
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also be made impliedly. The following section analyzes the implied choice of law by the 

parties in their international arbitration agreement. 

7.3 Parties’ Implied Choice of Law 

According to this thesis, an implied choice of law is different from an absent choice. In 

order to understand the differences between both one must first answer the following 

question: why would the parties not make a choice of an applicable law to begin with? 

The fact is, it is not unusual for the parties to ignore specifying an applicable law 

for their agreement. Many reasons may possibly justify why parties sometimes either fail 

or choose not to assign an applicable law. In the majority, it seems that such absence may 

be due to the fact that when parties are negotiating the commercial terms of their 

contractual relationship, they are mostly less concerned with the specific aspects of the 

settlement of their potential future disputes.
681

 To a certain extent, this may be acceptable 

or, at least, expected since it may not be convenient to negotiate the different aspects of a 

dispute before a conflict actually arises (it may seem as if parties are anticipating the future 

occurrence of a conflict). One author explains that “broaching an ante-nuptial agreement 

and talking of divorce when the couples are about to say ‘I do’ generally is regarded as 

poor form indeed.”
682

 There is also the possibility that in negotiating an agreement, it is not 

always feasible to anticipate all the unforeseen predicaments that might arise in the future 

and require making a decision by the parties. Moreover, this may simply occur where 

parties are guided by non-specialists.  

Nonetheless, there are situations where the parties will intentionally and willingly 

choose not to designate an applicable law to their agreement. It may be that they concluded 

negotiations over all the other aspects of their agreement but, when reaching the stage of 
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choosing an applicable law, they face a barrier. This barrier may take place where both 

parties are from very different legal and cultural backgrounds that they both find it difficult 

to agree on a law that is neutral and acceptable for both of them so they leave the matter 

open rather than not conclude the agreement. This sort of no choice is normally referred to 

as the implied/negative choice by the parties.
683

  

Once the arbitral tribunal is faced with the situation where it has to determine the 

applicable law itself, it is very important that a tribunal captures the reasons behind the 

parties not assigning an applicable law to their agreement. Depending on whether this is 

ascribed to the carelessness of the parties, or there actually is an implied/negative choice of 

law made by the parties, the tribunal will make its decision on the applicable law.  

In choosing the applicable law, what matter most for a tribunal are the indications 

of parties’ intention. As one commentator explains, in determining the law on behalf of the 

parties, the tribunal should ask itself “[i]f the parties had to agree on a choice of law, what 

law (or rules of law) would they have chosen?”
684

 Moreover, in interpreting the parties’ 

intentions, a tribunal should be looking at the circumstances of each case, as well as certain 

objective factors such as the surrounding facts, the language used in any contractual 

documents between the parties and the overall of the parties’ relationship.
685

 

Understanding the reasons behind the absence of the parties’ choice of an applicable law 

can further assist the tribunal in interpreting their intentions. 

From the parties’ perspective, it is important to realise that not making a choice of 

law can just have as much influence on eventually determining the applicable law as 

making an express choice. It is, of course, a much preferable scenario for the parties to 

make a clear explicit choice of law in their agreement. However, when they do not, it is 

                                                 
683
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essential to grasp the importance of how their intentions will be manifested to the tribunal 

based on their behaviours, circumstances, and choices of other aspects. This can, at least, 

assist the parties with anticipating what sort of law can possibly be assigned by the tribunal 

and will, accordingly, increase the predictability of their settlement.  

 Regardless, in determining the parties implied choice of law, the majority of 

authorities show that there is, unfortunately, quite a multiplicity of competing approaches 

that only serve to produce uncertainty and confusion. This section attempts to briefly 

explore some of the divergent conflict of laws approaches followed in determining the 

parties implied choice of law.  

Two choices have been interpreted as implied choices by the parties of an 

applicable law. These are the choice of a seat and the choice of law in the main underlying 

contract. Both are examined below. 

7.3.1 Parties’ Choice of a Seat 

In determining the implied choice of law by the parties, some authorities followed an 

approach based on the seat chosen by the parties in their arbitration agreement. According 

to this approach, where the parties have not made an explicit choice of an applicable law to 

their arbitration agreement but did specify a place for their arbitration, the substantive law 

of that place shall be applied to the validity of the international arbitration agreement.
686

 

This approach is also followed by Article V(1)(a) of the NY Convention. Although 

such approach is criticised and flawed for a few reasons (that are explained later),
687

 this 

section does not necessarily argue against the direct application of the law of the seat 

absent the parties’ express choice. What is criticised, however, is the implication that the 

choice of the seat, where the parties have not specified a law, is considered an indication of 

the parties’ intention to have the law of the seat applied to their agreement. Having said 
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that, under Article V(I)(a) of the Convention, the law of the seat (the law of place where 

the award was rendered) applies irrespective of whether such application is justified by 

claiming that it is the most representative of the parties’ implied intentions or by any other 

justification.  

  Regardless, a few authorities have followed this approach in deciding which law 

to apply failing the parties’ express agreement.
688

 

In justifying the tendency to adopt this approach, some courts have explained it by 

the fact that the procedural nature of an arbitration agreements requires the application of 

the law governing the procedures of the arbitration, i.e. the law of the seat.
689

 In a decision 

of the Tokyo High court, it was justified that, “[i]f the parties’ will is unclear we must 

presume, as it is the nature of the arbitration agreements to provide for given procedures 

in a given place, that the parties intend that the law of the place where the arbitration 

proceedings are held will apply.”
690

 

However, the most common justification for adopting this approach is that it is 

supposedly the most representative of the parties’ implied intentions. Authorities adopting 

this approach find that where the parties seat their arbitration in a particular place, they 

impliedly agree that their arbitration agreement is to be governed by the law of that 

place.
691

 In other words, their choice of a seat represents their intentions for the law of that 

seat to govern their arbitration agreement. This connection between the choice of the seat 

and the parties’ intentions of an applicable law is what this thesis mainly rejects. As 

explained earlier, in many occasions the parties choose a particular seat for practicality and 
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ease of access rather than for legal reasons.
692

 In these situations, it is difficult and 

inaccurate to link the parties’ intentions regarding the applicable law to a country chosen 

for practical convenience. Moreover, in situations where the arbitral tribunal or the arbitral 

institution was given the decision of determining the place of arbitration, it would be 

obscure to link the intentions of the parties to the law of that seat since they have not 

chosen it to begin with. Therefore, this thesis does not find this approach satisfactory in 

representing the implied choice/intentions of the parties.
693

 

This thesis, however, finds that the main reason to adopt that approach would be 

that it is represented by Article V(1)(a) of the NY Convention as the default conflict rule 

where the parties fail to expressly assign a law.
694

 The NY Convention, in adopting this 

approach, does not seem to justify it on the assumption that the law of the seat is the most 

representative of the parties’ implied intentions.
695

 

 This thesis argues that a choice of the seat should not always and directly be used 

as a device that indicates the parties’ intentions to the applicable law. One can easily find 

examples where the parties have not explicitly made a choice of law in their arbitration 

agreement, yet their selection of a seat was not considered an implied choice of the law of 

that seat to apply.
696

 However, when most or all of the surrounding circumstances point to 

an implied intention to choose the law of the seat, only then the choice of a seat can be 

used as an indication to the parties’ intentions.
697

 

                                                 
692

 See Section 6.1 of this thesis. Also see O. Lando, “The Law Applicable to the Merits of the Dispute”, in P. 

Sarcevic, “Essays on International Commercial Arbitration”, (1991), at 129.  
693

 For other opposing opinions as well, see generally I. Bantekas, “The Proper Law of the Arbitration Clause: 

A Challenge to the Prevailing Orthodoxy”, 27(1) Journal of International Arbitration 1, (2010).  
694

 The same position is also represented under Article VI(2) of the European Convention. Also see P. 

Bernardini, “Arbitration Clauses: Achieving Effectiveness in the Law Applicable to the Arbitration Clause” 

197, in ICCA Congress series No. 9, (1999), at p.201. 
695

 Born I, at p.512. 
696

 See, for instance, Atlantic Underwriting Agencies Ltd and David Gale (Underwriting) Ltd v Compania di 

Assicurazione di Milano SpA, [1979] 2 Lloyd's Rep. 240, where the arbitration took place in Geneva but was 

governed by Italian law, and Mitsubishi Corp v Castletown Navigation (The Castle Alpha), [1989] 2 Lloyd's 

Rep. 383, where the arbitration took place in London but was governed by Japanese law. 
697

 See, for instance, Deutsche Schachtbau v Shell International Petroleum Co Ltd, [1990] 1 AC 295 (CA), 

reversed on different grounds. Similar opinion is found in Dicey I, at para.16-020. 



  

272 

 

7.3.2 Parties’ Choice of Law in Main Contract 

In interpreting parties’ potential implied choice of law, some authorities have found that a 

general choice of law clause in the underlying contract can certainly apply to the 

arbitration clause within, where the parties have not specified an express choice of law to 

the arbitration agreement.  

This approach has been followed by some common and civil law jurisdictions, as 

well as a few arbitration awards.
698

 In justifying this approach, one commentator explains 

that “[s]ince the arbitration clause is only one of many clauses in a contract, it would seem 

reasonable to assume that the law chosen by the parties to govern the contract will also 

govern the arbitration clause.”
699

  

Needless to say, such justification considerably ignores the separability 

presumption of an arbitration clause. While it is possible in certain situations, where 

enough evidence indicate that the parties intended for the general choice of law clause in 

the main contract to govern the arbitration clause as well, it is not correct to generally 

assume that such clause will always govern the arbitration agreement just because this 

agreement is one of many clauses in the contract.  

Having said that, in practice, it is very rare that the parties will have given much 

thought to the effect of separability on their arbitration clause, not to mention the 

possibility of having a different law applied to it than the main contract.
700

 Regardless, this 

does not justify automatically extending the application of a general choice of law clause in 

the main contract to the arbitration clause within. Such approach contradicts the basic 

differences between the ancillary/procedural nature of an arbitration clause from the 
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substantive nature of the main contract. Furthermore, it defies the default conflict rule 

provided by Article V(1)(a) of the NY Convention which designates the law of the seat 

absent the parties’ express agreement, not the law of the underlying contract.  

However, this thesis mainly rejects linking a general choice of law clause in the 

underlying contract to the parties’ implied choice of law for their arbitration clause for 

reasons that have to do with their intentions of choosing the law applicable to each of the 

underlying contract and the arbitration clause within. Normally, the parties’ motives for 

choosing a law to be applied to their main contract are quite different from their motives 

for choosing a law or a seat for their arbitration. Generally speaking, the law applicable to 

the main contract could possibly be the law of one of the parties’ home jurisdiction or the 

law of performance (depending on the parties’ choice or the connecting factor used to 

determine that law through a conflict rule). On the other hand, parties generally tend to 

designate a place for their arbitration in their arbitration agreement that is particularly 

neutral to both of them. It is, therefore, difficult to interpret the intentions of the parties as 

to the law applicable to their arbitration agreement based on their general choice of law 

clause in their main contract.  

 For all the above reasons, many other common
701

 and civil
702

 law jurisdictions have 

equally rejected this approach. This is specifically true where the parties have provided 

both a choice of a place of arbitration as well as a general choice of law clause in their 

underlying contract. Although both approaches (the application of law of the seat and the 

application of the law of the underlying contract) suffer from different flaws, when having 

to rely on one of them in ascertaining the possible implied intentions of the parties, the law 

of the seat provides a better indication to the parties’ implied choice.
703
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In neutrally assessing this approach and how accurate it could possibly represent an 

implied choice by the parties, it is safe to say that there will be situations where evidence 

will support that the parties intended for their underlying contract’s choice of law clause to 

cover their arbitration agreement as well. For example, in ICC Case No. 11869,
704

 the 

arbitration agreement was represented under a pathological arbitration clause that provided 

“for arbitration in Vienna, Austria in accordance to the rules of arbitration.”
705

 The main 

contract itself was, however, governed by English law. The arbitrator, in deciding on his 

own jurisdiction, applied the English law. It was noted that the choice of law clause was 

followed immediately after the arbitration clause in the contract.
706

  

Other evidence supporting the application of the choice of law clause in the 

underlying contract to the arbitration clause includes the language of the arbitration clause 

itself and the overall of the parties’ relationship. Born, as an experienced international 

arbitrator, suggests that the following clauses serve beyond doubt to outspread the 

applicability of the choice of law clause in the main contract to the arbitration clause. 

These include, by way of example, “All of the provisions of this Contract (Article 1-21) 

shall be governed by the law of State X”, or “All of the provisions of this Contract 

including, for the avoidance of doubt, Article 10 (Arbitration) shall be governed by the law 

of State X.”
707

 

 To sum up, an implied choice of law is where the parties have not specifically made 

an express choice of law, yet they make another express choice in their arbitration 

agreement or the main contract as to the seat or the law applicable to their underlying 
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contract. Sometimes, however, parties are silent as to express and implied choices. The 

final section of this chapter briefly examines this situation. 

7.4 No Express or Implied Choice of Law 

As it is explained earlier, it is not uncommon that the parties make no choice of law 

specifically to the arbitration agreement.
708

 When that happens, determination of that law is 

either left to the arbitrators or national courts. Many international and national arbitration 

laws/rules provide for an applicable law where the parties have failed to designate one.  

7.4.1 National and International Treatment of 

Choice of law absent Parties’ Explicit Agreement 

Having no express or implied choice of law to the parties’ arbitration agreement has 

unfortunately created multiplicity of competing approaches as to which law applies in this 

situation. This variety of multiple approaches has created uncertainty, confusion, and 

increases both the time and expense of any settlement of the dispute. Unfortunately, 

leading international and national regulations of the subject have, to a certain extent, added 

to the confusion. The following sub-sections examine such regulation under the NY 

Convention and the Model Law. 
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7.4.1.1 NY Convention 

Article V(1)(a) of the NY Convention provides indirectly for a universal conflict rule 

where the parties have not made an explicit choice as to the law applicable to their 

arbitration agreement. It stipulates that in this situation the recognition and enforcement of 

the award may be denied, if the arbitration agreement was not valid under the law of the 

country where the award was made. 

For a few reasons, this Article has led to substantial debate and uncertainty. To 

begin with, the Article refers the validity of an arbitration agreement to the law of the place 

where the award was made. In the majority of circumstances, this place will be the seat of 

arbitration, i.e. the place where the arbitrators have issued and signed the award.
709

  

Although in practice, parties tend to choose a seat of their arbitration or will, at least, refer 

to institutional rules which will provide for the mechanism of choosing one,  there will be 

situations where the parties fail to designate an arbitration seat. In situations as such, the 

default rule set by Article V(1)(a) which refers to the law of the place where the award has 

been rendered fails. This is simply because it refers to a law of a place that has not been 

designated yet.  

Based on that very same note, a considerable confusion and diversity in 

commentaries and authorities has taken place as to the stage in which the conflict rule of 

Article V(1)(a) applies, i.e. whether it is only applicable at the post-award stage or whether 

it applies by analogy at the pre-award stage as well. A few authorities are of the opinion 

that this conflict rule applies to the pre-award stage by analogy. However, as mentioned 

above, it would be impossible to apply the law of the place of the award before the award 

is issued and before the parties have designated a place of arbitration. Again, this will 

render this conflict rule under Article V(1)(a) obsolete. Others find that the rule only 

applies when enforcement of the award is in question but not during any earlier stage, i.e. 
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the enforcement of the arbitration agreement (for example, when a national court considers 

whether or not litigation should be stayed because of the parties’ arbitration agreement).
710

 

Bernardini suggests applying two different laws depending on whether the issue of 

the validity of the arbitration agreement is brought before a court at pre-award stages or 

post-award stages. According to this suggestion, the validity of the arbitration agreement is 

determined by the court of the lex fori when brought at pre-award stages, while determined 

by the law of seat of arbitration at post-award stages.  

This thesis finds this approach to be unsatisfactory and complicated. It will lead to 

applying two different laws to the same arbitration agreements which could produce 

contradictory results eventually. Not to mention, such approach definitely contradicts the 

main goal of the NY Convention which is to create and achieve uniformity between 

arbitration regimes internationally. In commenting on that approach, Albert van den Berg 

explained that “the Convention’s text must be considered to constitute a whole.”
711

 

The same approach is also strongly advised against by Gary Born for reasons similar to the 

above.
712

 Born also criticizes this approach on bases that applying two different laws to the 

same arbitration agreement could possibly produce the undesirable result of having this 

agreement valid (or invalid) at one stage and the exact opposite result at another. In 

proposing a solution, he suggests that the proper resolution to this problem would be to 

apply a validation principle.
713

 This works by looking through any number of plausible 

future arbitral seats and giving effect to the arbitration agreement under the law that 

validates it out of all these plausible laws.  

                                                 
710

 See, for example, Ferrara SpA v. United Grain Growers Ltd, 441 F.Supp. 778, (S.D.N.Y. 1977), at p.780-

781, Apple & Eve, LLC v. Yantai N. Andre Juice Co. 499 F.Supp.2d 245, 248 (S.D.N.Y. 2007). Also see P. 

Friedland and R. Hornick, “The Relevance of International Standards in the Enforcement of Arbitration 

Agreements under the New York Convention”, 6 American Review of International Arbitration 149, (1995), 

where the authors claim that “[b]oth the text of the Convention and the travaux suggest strongly that Article 

V’s choice-of-law rules should not be read into Article II, and that disputes under Article II should be 

resolved based on a potentially different international standard”. Ibid, at p.154. 
711

 Berg, at p.286. 
712

 Born I, at p.497. 
713

 Born I, fn.132, at p.496. 



  

278 

 

This thesis does not quite grasp how this is any different from the previous 

approach other than validating the arbitration agreement at pre-award stages. Regardless, 

if, later on, it was found that the law that gave validity to the arbitration agreement through 

the application of a validation principle at the pre-award stage is different from the law of 

the seat (at post-award stage), the same undesirable result can still occur (where the 

arbitration agreement is invalid under the more recent designated law of the seat).  

A final observation over the possible complexity produced by Article V(1)(a)’s 

default conflict of laws rule regards its assignment of the law of the place where the award 

was made. Although the Convention clearly identifies the law of the place where the award 

was made as the law applicable to the arbitration agreement where the parties’ fail to 

expressly agree, the Convention does not provide for any test to determine the place where 

the award is/was made. It could be problematic where the seat of arbitration is different 

from the place where the award is signed. This is simply because the Convention does not 

identify which of these two places is determinative in identifying the place where the 

award is made.  

 All in all, Article V(1)(a) projects considerable complexities with the undesirable 

result of possibly applying different laws to the same issues and the same arbitration 

agreement. This complexity, however, only occurs where the parties have not made an 

explicit choice of an applicable law to their arbitration agreement or, at least, a choice of a 

seat of arbitration.  
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7.4.1.2 Model Law 

Absent the parties’ explicit choice of applicable law to their arbitration agreement, the 

Model Law has a similar treatment as provided under the NY Convention. Articles 

34(2)(a)(i) and 36(1)(a)(i) provide that the arbitral award could be set aside or refused 

recognition and enforcement if it is invalid according to the law chosen by the parties, or, 

absent this explicit choice, “under the law of this state.” 

Accordingly, the same problems projected by the default rule of Article V(1)(a) of 

the NY Convention persists with less intensity under the Model Law. As known, the Model 

Law is nothing more than a good suggestion of a national arbitration law. In that sense, any 

problem posed by any of the Model Law Articles can possibly be amended or utterly 

removed when adopted by any jurisdiction. Moreover, in the previously mentioned Article, 

the Model Law actually directs the parties, courts, and the arbitrators to an actual law of a 

known country. This will be any state of which national law applies to the arbitration 

agreement. 

7.4.2 Difficulties of an Absent Choice of Law 

When the parties fail to designate an express choice of law for their arbitration agreement 

and circumstances support that other choices of the seat and/or law of the main contract do 

not narrate an implied choice of law, a question arises as to what law applies in this 

situation. This section looks briefly into the difficulties behind an absent choice of law 

situation and the most convenient solution, at least to this thesis. 

So why is it essential for the parties to make an explicit choice of law in their 

arbitration agreement? The process of selecting an applicable law in the absence of an 

agreed choice of law by the parties can easily be described as difficult and complicated, 

especially when an arbitrator has to make that choice, as opposed to a national court. When 

the issue arises before a national court, the court will obviously refer to its own national 
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conflict of laws rules because it is bound by the conflict rules of its situs.
714

 The matter is 

different for arbitrators because, when the parties refrain from making a choice of law, 

there will be minimal to no guidelines for the arbitrators to follow. Furthermore, arbitrators 

are not like state judges. They are not bound to follow particular conflict rules of a national 

law. This leaves the arbitrators with an unfortunate multiplicity of competing approaches 

on conflict of laws systems that can only cause confusion, expense and uncertainty in for 

the international arbitral process. More importantly, in situations as such, the tribunal will 

have to decide whether it shall refer to a conflict of laws system or not. If it would, then 

which conflict rule to apply and why, as there are a wide unnecessary approaches and 

practices offered under international arbitration conventions, national laws, and arbitration 

awards. But, if it would not, then which national law or non-national legal system to apply 

directly and, again, based on what premises.  

7.4.3 A Possible Solution – The Validation 

Principle 

Consequently, because of the dissatisfaction with the historic complexity of conflict rules 

and the ‘closest connection’ test, which does not quite fit in the international commercial 

arbitration practice, many modern national legislation, courts, and arbitral awards have 

increasingly adopted what is referred to as the favorem validitatis or the validation 

principle. 

A validation principle looks at all possible applicable laws to the arbitration 

agreement and provides for the application of the law that will give effect to the parties’ 

agreement to arbitrate. The validation principle mainly relies in it applicability on the 

genuine expectations and intentions of international commercial parties to have their 

agreement enforced as well as the objectives of international arbitration to establish a pro-

                                                 
714

 O. Chukwumerije, “Choice of Law in International Commercial Arbitration”, (1994), at p.35. 



  

281 

 

arbitration enforcement regime. In Hamlyn & Co. v. Talisker Distillery,
715

 (one of the 

earliest authorities on the validation principle), the House of Lords explained that “the 

arbitration clause becomes mere waste paper if it is held that the parties were contracting 

on the basis of the application of the law of Scotland.”
716

 In this case, the parties agreed for 

their arbitration to be entirely performed in Scotland by two members of the London Corn 

Exchange and their umpire.
717

 When the dispute arose, the Scottish courts refused to 

dismiss litigation as Scots law invalidated arbitration agreements that did not nominate the 

arbitrators. On appeal, the House of Lord held that the arbitration agreement is governed 

by the English law since it was valid under that law.
718

 

 There are two cornerstones for the realization of the validation principle.
719

 The 

first has to do with the fact that parties, when entering an arbitration agreement, must be 

acting in good faith.
720

 That is to say, they must have truly meant to have the validity of 

their agreement upheld, had there been any future disputes.
721

 This means that, before a 

tribunal or a national court, the behaviours of the parties must have implied that they 

intended to have their conflicts solved through arbitration, especially if they have not 

explicitly assigned a governing law to their arbitration agreement.
722

 

The second cornerstone of the validation principle has to do with the law applicable 

to the arbitration agreement. In this situation, following a validation principle, the tribunal 
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or the national court shall seek the law of the jurisdiction that upholds the validity of the 

arbitration agreement. In other words, when facing multiple choices of applicable laws all 

connected to the arbitration agreement, a tribunal shall choose the law that validates this 

agreement and ignore the one(s) that invalidate it.
723

 This approach is referred to as ‘favor 

negotii.’
724

 

 A validation principle also fits perfectly within the implied choice analysis 

introduced above.
725

 The validation principle does not dismiss the application of the law of 

the seat (where a seat is chosen or assigned) or the law of the main contract. On the 

contrary, based on interpreting the intentions of the parties to have their arbitration 

agreement valid and enforced, a validation principle will take into consideration both the 

law of the seat and the law of the main contract. That is to say, where the law of the main 

contract invalidates the arbitration clause within, while the law of the seat gives it effect, 

there is no commercial sense in assuming that the parties have intended for the law of the 

main contract to apply. In that case, the separability presumption provides sound analysis 

to refuse the application of law of the main contract and have the law of the seat, which 

gives effect to the arbitration agreement, applied.
726

 

On the other hand, where the law of the seat invalidates the arbitration agreement 

while the law of the main contract gives it effect, a validation principle will choose to 

apply the law governing the main contract and ignore the law of the seat. This is simply 

because parties cannot be assumed to intend not to have the law of the main contract 

extended to their arbitration agreement where such limitation will result into the invalidity 

of their arbitration agreement. Such limitation would only leave them with the expenses 
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and uncertainties of international litigation which they had sought to avoid from the very 

beginning by entering an arbitration agreement.
727

 

The above analysis is consistent with most of the legal systems that have adopted a 

validation principle.
728

 The most known is the Swiss PIL. According to Article 178(2), an 

arbitration agreement is valid whenever it complies with the conditions laid down either by 

the law chosen by the parties, that governing the substance of the dispute (e.g. the law of 

the underlying contract), or the Swiss law.
729

 

Several arbitral awards have, also, reached the conclusion that where different 

potentially-applicable national laws to the arbitration agreement produce different results 

as to the validity and existence of this agreement, the law to be applied is that of the 

jurisdiction that will uphold the validity of the arbitration agreements. For instance, in ICC 

Award No. 11869, it was stated that “arbitration agreements should be interpreted in a 

way that leads to their validity in order to give effect to the intention of the parties to 

submit their disputes to arbitration.”
730

 

National courts have also expressly relied on the validation principle in upholding 

the validity of international arbitration agreements. For example, one Austrian Court 

explains that “[w]hen interpreting an [arbitration agreement] the interpretation, which 
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leaves the validity of the expressly agreed arbitration agreement . . . unaffected, should be 

preferred.”
731

 

Also, a 1989 Resolution of the International Law Institute has adopted a validation 

principle expressly by providing that: 

Where the validity of the agreement to arbitrate is challenged, the tribunal shall 

resolve the issue by applying one or more of the following: the law chosen by the 

parties, the law indicated by the system of private international law stipulated by 

the parties, general principles of public or private international law, general 

principles of international arbitration, or the law that would be applied by the 

courts of the territory in which the tribunal has its seat. In making this selection, 

the tribunal shall be guided by the principle in favorem validitatis.
732

 

Therefore, one can conclude that a validation principle is a pro-arbitration tool 

designed to give maximum effect to the parties’ agreement to arbitrate and, generally, their 

intentions. For that, this thesis finds it to be the most convenient and practical answer to the 

question of which law to apply to the arbitration agreement, where the parties have failed 

to make a selection. The validation principle, does not only provide an answer but it 

provides a general mentality of which courts and tribunals should typically maintain in 

holding the validity of international arbitration agreements. 
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7.5 Concluding Remarks 

Choice of law issues constantly arise in international commercial arbitration over the 

existence, validity, and interpretation of international arbitration agreements, and they 

continue to produce unfortunate complexities resulting in creating uncertainty for 

international business parties. This chapter analysed the three different scenarios that 

involve the parties and the possible choice of applicable laws to their international 

arbitration and found that the best precaution parties can take to ensure the enforceability 

and validity of their arbitration agreements is to make a wise choice of applicable law(s) to 

their arbitration explicitly and from the very beginning. 
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8 Chapter VIII: Conclusion 

In a 2015 survey of Queen Mary School of International Arbitration it was stated that 

“[t]he dynamic and party-driven nature of international arbitration allows for dispute 

resolution processes that its users can tailor to their ever-changing needs.”
733

 However, 

for a process that is constantly identified through how much it is party-oriented and 

through the amount of freedom and flexibility it offers to its parties, there is limited 

academic commentary to assist international business parties in making the best choices 

they can and achieve an effective arbitral settlement. This is surprising since, as it is shown 

throughout this thesis, most modern national and international arbitration laws/rules 

constantly provide for the parties’ freedom to make choices in their arbitration without 

describing the best techniques in doing so. Such burden is left completely for practitioners 

and academics to elaborate on. 

This thesis attempted to demonstrate and analyze the possible ways through which 

international business parties can tailor their arbitral settlement through their arbitration 

agreement in order to achieve a far more efficient and cost/speed-effective process and 

outcome. Accordingly, the main purpose of this thesis was to analyze the nature, extent, 

and role of parties’ autonomy in the making of international arbitration agreements in order 

to discover the best techniques in making arbitral-settlement decisions. In so doing, four 

main dimensions were analyzed while all being connected through one spine, which is the 

parties’ freedom of choice or arbitral autonomy.  

The first dimension is a foundational one that briefly looked into theoretical and 

historical backgrounds. The second dimension analyzed the nature of arbitration 

agreements as the main tool through which parties get to exercise their arbitral freedom. 

The third dimension examined the limitations of this arbitral freedom in order to fully 
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capture the extent of the freedom of international business parties in arbitration. The fourth 

dimension examined the role of the parties’ autonomy through analyzing the different 

aspects through which they can tailor their arbitral process. The following findings and 

analysis were, accordingly, reached: 

8.1 Foundational Dimension 

While Chapter I was dedicated to the introduction, Chapters II and III focused on the 

theoretical and historical backgrounds of the research topic. Accordingly, Chapter II 

looked into the legal nature of arbitration and examined the modern history of the principle 

of party autonomy and international commercial arbitration, while chapter three focused on 

the agreement to arbitrate as the main tool through which parties can express their 

freedom. 

An overview of the legal nature of arbitration was briefly analysed only to find out 

that, while all theories of this legal nature provided for the parties’ arbitral autonomy 

variably, it was of little to no practical implication for this thesis to adhere to a particular 

one. Moreover, any argument over which theory represented the legal nature of arbitration 

the best was purely academic. 

In order to study the parties’ freedom choice, from which this research originated, 

analysing concepts of contractual freedom and private autonomy was necessarily. Such 

analysis revealed that the concept of contractual freedom includes three different rights for 

the parties. These are: the right of exchange, the right of contract, and the right of 

enforcement. 

Finally, the principle of party autonomy was found to connote free-will between 

private parties so as to be legally capable of acting freely without governmental or private 

interference. Such freedom which party autonomy entails also denotes the parties’ freedom 

to settle their disputes in the manner they see fit to their needs. 
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Eventually, the theoretical foundation aimed to set the scene for the research by 

identifying the international and commercial characters of arbitration and arbitration 

agreements as well as arbitration in our modern times. 

 From a historical perspective, this thesis focused mostly on the study of the 

historical development of the NY Convention and the Model Law. Such study is essential 

if one was ever to consider reformulating or updating these two books of laws in the future. 

It was also essential to show-case the flaws that prompted the drafters of both instruments 

to update them and reformulate them into their current developed structure. 

 The final stage of the foundational dimension involves an illustrative one that was 

specifically dedicated to the historical development and definition of arbitration 

agreements. Chapter III of this thesis focused mostly on the effects a party endures by 

entering into an arbitration agreement. The analysis of this chapter showed that an 

arbitration agreement produces two types of effects, the positive and negative ones. The 

positive effect included obligations on the parties to cooperate effectively in the 

commencement of their arbitral settlement and to act in good faith. The negative effect, on 

the other hand, provided for a negative obligation to avoid litigation, or any other dispute 

resolution mechanism, and to solely arbitrate the disputes that the parties included into 

their arbitration agreement. The positive effect can definitely be tied to the parties’ 

autonomy principle that, apparently not only allows them to cooperate effectively in 

making the decisions that tailor and initiate their arbitral settlement, but also obligates them 

to do so in good faith. The negative effect, accordingly, acts as a supporting mechanism 

that accentuates the positive one by negating referral to courts or any other dispute settling 

method. 

From the analysis of the arbitration agreement, a question arises as to the nature of 

this agreement and whether it is a contract like any other contract or whether it is a 

separate distinct type of contract. 
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8.2 Distinctive Nature of Arbitration 

Agreements 

Chapter IV examined the distinctive nature of arbitration agreements and analyzed the 

consequences of it. An arbitration agreement is of a distinctive nature since it regulates 

procedural matters related to the dispute settlement as opposed to the substantive rights and 

obligations regulated by the main contract within which it normally exists. Because of this 

separate function of an arbitration agreement within a contract, the separability 

presumption exists. Separability entails that an arbitration clause in a main contract is 

separate and independent from that contract. Not only is it possible for this clause to be 

governed by a different law than the lex contractus but also, challenges to the validity of 

that contract will not necessarily affect the validity of the arbitration clause within. 

However, there is no safety-valve to determine when separability applies and when it does 

not. Separability provides that when a contract is challenged, an arbitration clause within is 

not necessarily affected, i.e. it could be affected and it could not. It does not, however, 

state when exactly does it apply and when it would fail. This thesis found that evidence of 

the parties’ consent to arbitrate – as opposed to their consent to contract – can represent 

that safety valve.  

Chapter IV argued that the applicability of separability, and hence upholding the 

validity of an arbitration agreement, depends on the existence of the evidence that shows 

that the parties’ consent which created the arbitration agreement (separately) has not been 

affected as a result of the flaw that has impeached the main contract. In other words, this 

chapter argued that separability does not only separate the arbitration clause from the main 

contract but it also separates the consent that created that clause from the consent that 

created this contract. This argument was established based on the analysis of several cases 

that went so far as to provide for the existence of an arbitration agreement even in cases 
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where the main contract never existed to begin with. This can take place in situations of 

unfinished contracts and in situations where the evidence of an arbitration agreement was 

located in other places than the contract such as correspondence letters and bills of lading. 

Unfortunately, a challenge to the main contract is not the only thing that might 

possibly stop the parties from arbitrating their disputes. Like any other freedom, parties’ 

arbitral freedom is not limitless. There are certain limitations that could restrict the parties’ 

freedom to arbitrate their dispute.  

8.3 Restrictions of Parties Arbitral Freedom 

Analyzing the main factors that can restricts parties’ freedom of choice in international 

arbitration can provide international business parties with the data that can help them avoid 

many of the mistakes that may lead to an invalid arbitration agreement or an unenforceable 

arbitral award. 

A study of these factors in Chapter V revealed that there are four main reasons that 

could prevent the parties from arbitrating their international commercial disputes. Those 

are: incapacity, non-arbitrability, waiver of right to arbitrate, as well as public policy and 

mandatory rules of law.  

 By looking into the capacity of international business parties, it was found that the 

requirement of capacity to enter an international arbitration agreement was not very 

different than the role of capacity in other areas of law. Yet, the importance of paying 

attention to capacity requirements lies in the fact that some national laws might impose 

special restrictions over the capacity of commercial parties to enter arbitration agreements. 

Furthermore, some parties may fail to disclose reasons causing them incapacity to refer to 

arbitration under applicable national laws. Therefore, the importance of verifying that all 

arbitrating parties obtain the necessary capacity requirements to enter arbitration 

agreements according to the applicable law is indispensable.  
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 Besides incapacity, non-arbitrability of certain subject matters can also restrict 

parties’ freedom of arbitrating certain disputes since, regarding these disputes, the 

arbitrators will have no power to deliver an award. As it was shown, the doctrine of non-

arbitrability is based on the necessity of protecting certain public rights and interests of 

third parties that can only be protected through governmental authorities. Although it was 

explained that the scope of non-arbitrability is much more limited internationally than it is 

domestically, parties still need to pay abundant attention as to the arbitrability of the 

disputes they are referring to arbitration. This is specifically emphasized since there is a 

great deal of confusion regarding the law applicable to non-arbitrability. That is to say, 

complex choice-of-law issues arise as to which law determines whether a certain subject 

matter is arbitrable or not. Regardless, this does not deny the fact that questions of non-

arbitrability are questions to be answered by national laws but with a consideration for the 

international character of the dispute at hand.  

 Another aspect that most parties do not pay much attention to and could yet prevent 

them from arbitrating their disputes is the waiver of right to arbitrate. There is no confusion 

on waiver where parties expressly agree that they are not arbitrating their disputes. Most of 

the complexities, however, arise where the conduct of one of the parties or both is 

interpreted as if they have waived their arbitration rights. As it was explained, the problem 

is particularly accentuated since waiver of right is not regulated for under most 

international arbitration conventions. Therefore, the matter is completely left to the 

interpretation of national courts and arbitral tribunals. And since the issue of waiver is 

hardly regulated for internationally, very little harmonization exists with regards to the 

conduct of the parties that is interpreted by national courts to indicate their waiver. 

Consequently, while some courts have broadly interpreted parties’ conduct as to have 

waived the right to arbitrate, other courts have not. Accordingly, awareness to the type of 
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behaviors (as illustrated in Chapter V) that could lead a competent court to interpret it as 

waiver is essential in order to avoid any misinterpretations.  

 The final category of restrictive limitations of parties’ international arbitral freedom 

is manifested in public policy and mandatory rules of law. As discussed in Chapter V, 

although commonly confused with one another, it is of great importance to establish clear 

distinction between public policy and mandatory rules of law.  

While both concepts maintain a bit of resemblance, there is an essential distinction 

in substance/values, effects, and the manner through which both concepts are applied. To 

begin with, mandatory rules of law are imperative provisions of a national law of which 

application is obligatory notwithstanding the law/rules chosen by the parties or designated 

by the arbitrators, and irrespective of whether a conflict rule has pointed towards their 

application. They apply under any circumstance simply because a forum’s law is 

applicable or somehow connected to the case at hand. Public policy, on the other hand, 

represent a much wider sphere that is rather concerned with fundamental moral 

convictions, policies, public interests, and most sacrosanct values that a state or a group of 

nations find extremely valuable and strongly in need of protection. Therefore, while public 

policy represents values and morals, mandatory rules of law can somehow only embody 

imperative administrative provisions of which application a state needs to enforce.  

To that end, it was concluded that, public policy has more of a negative effect, 

while mandatory rules of law maintain a positive one. That is to say, rules of public policy 

generally maintain a negative imposition on courts or tribunals to refuse the application of 

a certain rule or agreement because the content of that rule/agreement defies the values of a 

certain forum or those of transnational public policy. Mandatory rules of law, on the other 

hand, have a positive effect as they impose an obligation on the tribunal or the court to 

apply these rules, regardless of their content, regardless of their relation to the case at hand, 

and without the need to conduct a conflict-of-laws analysis. They apply simply because a 
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certain legislator has implemented these rules to ensure their compulsory application 

whenever they somehow are involved in any case.  

Maintaining this in-advance distinction between public policy and mandatory rules 

of law will allow any party, arbitrator, or court to distinguish whether a certain rule falls 

within the public policy domain or mandatory rules of law. Such differentiation is also 

essential because it will direct international business parties as to which rules they are able 

to avoid or escape (public policy rules) in comparison to mandatory rules of law which are 

compulsory, applicable, and cannot be contracted around.  

 Nevertheless, outside the narrow frame of these restrictions of parties’ autonomy in 

international arbitration, a broad variety of choices that allows the parties to control and 

tailor their international arbitral process according to their needs is provided for them. 

These choices are mainly what make international arbitration a party-oriented process that 

is identified through the freedom of choice it bestows upon its parties.  

8.4 Role of Parties’ Autonomy 

The role of parties’ autonomy in international commercial arbitration is analyzed through 

the examination of variable choices and freedoms they get to practice in the making of 

their arbitration agreement. These choices are analyzed under Chapters VI and VII of this 

thesis. These choices/aspects focused on the selection of the seat of arbitration, selection of 

the arbitrators, selection of the language of the arbitration, and the choice of the applicable 

laws to the arbitration. 
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8.4.1 Arbitral Seat 

The importance of selecting a suitable seat for any international arbitration cannot be over-

emphasized. Such importance has two paramount factors. The first is that it affects the 

legal infrastructure of any arbitration, and the second relates to logistical convenience and 

practicality. In analyzing the freedom of parties to select a seat of their arbitration, Chapter 

VI examined the definition of a seat, the importance of making a choice of a seat, and the 

general criteria that should guide parties to a suitable seat. 

 Analysis of what is meant by a seat of arbitration has revealed that the concept of a 

seat is of a legal construct as opposed to a purely geographical one. A choice of a suitable 

seat is of great importance to the efficiency and effectiveness of any international 

arbitration process for many reasons. To start with the least important, any seat would have 

great influence on the practicality and logistical convenience of an arbitral settlement. In a 

2015 survey conducted by the School of International Arbitration at Queen Mary, it was 

found that some of the most common reasons that made parties gravitate towards a 

particular seat was the location of organisations or client’s employees, and location of legal 

advisors, experts, accountants, secretaries and hearing staff.
734

 Furthermore, other reasons 

included cost, location and quality of hearing facilities, location of the arbitral institutions 

chosen for the arbitration, as well as transport connections.
735

  

Formal legal infrastructure at the seat is a far more important reason for making a 

wise choice of one. This is justified when one realises that choosing a seat will most likely 

form a strong indication as to the procedural law applicable to the arbitration. It was also 

found that, in a few occasions, the substantive law of the seat will govern the validity of 

the parties’ arbitration agreement. Additionally, national courts of the seat will have a 

supervisory and ancillary role to the arbitral settlement through issuing interim measures, 

                                                 
734

 Survey by Queen Mary, University of London, “Improvements and Innovations in International 

Arbitration”, (2015), at p.14. 
735

 Ibid. 
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assisting with the appointment, challenge, or removal of the arbitrators, and, most 

importantly, in possibly aiding with the enforcement of the arbitration agreement and/or 

the award. In the above mentioned survey, it was found that the most important reasons for 

choosing an arbitral seat (in the following order) was the neutrality and impartiality of the 

local legal system, the national arbitration law, the track record for enforcing arbitration 

agreements and arbitral award, and the efficiency of local court proceedings.
736

 

Chapter VI also demonstrated the best approaches parties should follow in making 

a choice of a seat. These were found to include looking for states that strongly provide for 

the recognition and enforcement of arbitration agreements and awards. This is normally 

available in Contracting States of the NY Convention. Parties are also advised to consider 

the attitude of national courts at the seat towards international arbitration in general. 

National courts of many jurisdictions can have a reputation for their support of 

international arbitration taking place in their territories through having a supervisory role 

and facilitating the progress of international arbitral processes. Parties should also consider 

the national arbitration law of the seat as, most likely, this will be the procedural law of 

their arbitration. Furthermore, parties are recommended to seek a seat which provides for 

neutral legal systems.
737

 Finally, parties should consider the practicality and logistical 

convenience of their future seat as it can massively affect the cost and length of the actual 

proceedings. Locations of hearings and meetings, available council and experts, work 

entries, cultural familiarity, administration services, accommodation, transport 

                                                 
736

 Ibid. In 2010, the formal legal infrastructure of the seat, which consisted of the national arbitration law, 

the track record of the enforceability of international arbitration agreements and awards, and the neutrality 

and impartiality of the legal system at the seat, was the number one reason that prompted a certain choice of a 

seat. Survey by Queen Mary, University of London, “Choices in International Arbitration”, (2010), at p.18. 
737

 The neutrality and impartiality of the local legal system at the seat is set to be the number one reason for 

parties to prefer a particular seat in international commercial arbitration according to the 2015 survey. See 

Survey by Queen Mary, University of London, “Improvements and Innovations in International Arbitration”, 

(2015), at p.14. 
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connections, and conference rooms are all factors to be considered before choosing a 

particular seat.
738

 

8.4.2 Selection of the Arbitrators 

The second aspect through which parties get to practice their freedom is the selection of 

the arbitrators. As it is established, parties’ ability to select their arbitrators is set to be one 

of the most key attractions to arbitration. In examining the parties’ freedom to select their 

arbitrators, Chapter VI looked into the restrictions of this particular freedom, the 

appointment process through which parties get to choose their arbitrators, and the most 

important qualities that any party to any arbitration need to seek in the arbitrators. 

In analysing the main restrictions of the parties’ freedom to select their arbitrators 

in international arbitration, this thesis divided these limitations into three categories. The 

first, and the most important, dealt with restrictions that have to do with due process, 

equality, and procedural fairness. These are mainly restrictions set to insure that the 

parties’ appointed-arbitrators are impartial and independent, as well as to maintain equality 

between the parties in the sense that no one party singly dominates the appointment 

process.  

In addition to due process and equality restrictions, some jurisdictions prohibit 

even-numbered tribunals. This thesis argued against such restriction as it is based on 

irrational justifications according to which an even-numbered tribunal may risk reaching a 

deadlock situation. Such prohibition defies the principle of parties’ autonomy and is ill-

justified since, as it was established, even-numbered tribunals have proven to be perfectly 

capable of settling international disputes just as uneven ones. 

                                                 
738

 Based on similar reasons to these discussed above, it was found that the most popular arbitral seats are (in 

that order) London, Paris, Hong Kong, Singapore, Geneva, New York, and Stockholm. Survey by Queen 

Mary, University of London, “Improvements and Innovations in International Arbitration”, (2015), at p.12. 

Also see Born II, p.2064-2065 where the author identifies a similar list of the most chosen places of 

arbitration in ICC arbitration in the overwhelming majority of cases from 1995-2012. 
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The final category of restrictions represented a small percentage and is manifested 

in certain limitations over the nationality of the arbitrators, limitations on the identity of the 

arbitrators, as well as contractual limitations set by the parties themselves or through the 

chosen international arbitration institution. It is significant that the parties pay much 

consideration to all types of restrictions on the selection of the arbitrators as defying these 

restrictions will risk the enforceability and recognition of any international arbitration 

agreement and/or arbitral award. 

Moving on, Chapter VI also looks into the appointment process followed by the 

parties to appoint their arbitrators. In appointing the arbitrators, parties can either do so by 

themselves, or rely on an appointing authority. Since parties are best aware of their needs 

and the circumstances of their dispute, they are best to qualify and choose the arbitrators 

that are suitable to settle their disputes. This is, however, not to undermine the advantages 

of having an appointing authority. As it is established, appointing authorities are a 

commonly used to appoint arbitrators in international arbitration. These authorities are 

advantageous since they probably attain more experience in appointing the arbitrators. 

Moreover, using an appointing authority can sometimes avert the parties considerable time 

in the appointment process. In both cases, many seek interviewing potential arbitrators 

before making a decision. Interviewing potential arbitrators is not only recommended but 

is actually common practice.
739

 However, the issue of interviewing the arbitrators is quite 

sensitive as there is quite a fine line between attaining enough information to assess an 

arbitrator’s viability for the dispute and inappropriate ex parte communication. Therefore, 

it was established that there are very few customary guidelines, if followed by the parties 

in interviewing their arbitrators, the whole process can be safe and beneficiary. In a 2012 

survey it was found that the following topics were deemed inappropriate to discuss in pre-

appointment interviews, the arbitrator’s position on legal questions related to the case 
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 In 2012 it was found that 46% of international commercial arbitration users find pre-appointment 

interviews appropriate. Survey by Queen Mary, University of London, “Current and Preferred Practices in 

the Arbitral Process”. (2012), at p.6. 
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(84% of respondents found it inappropriate), whether the candidate is a strict 

constructionist or is influenced by the equities of the case (64%), prior views expressed on 

a particular legal issue (59%), attitude to a particular procedure (30%), potential 

nominations for chair (28%), and experience and knowledge of a particular topic (10%).
740

 

On the qualities of the arbitrators that any party in any arbitration should seek, the 

independence and impartiality of the arbitrators were analysed in Chapter VI to be the most 

important traits. In defining and differentiating between both qualities, it was found that, 

while impartiality requires that an arbitrator neither favours one of the parties nor is biased 

to any of the issues in dispute, independence required that the arbitrator not to be involved 

in any sort of actual relationship with any of the parties. And so, impartiality represented a 

subjective inquiry that obliges the arbitrator to conduct the arbitration with a strong ethical 

component, while independence was rather an objective inquiry that demanded the absence 

of any professional, financial, or personal relationship between the arbitrators and any of 

the parties.  

A 2010 study has shown that 50% of commercial parties have been disappointed 

with their chosen arbitrators for reasons such as, bad decision making/outcome, overly 

flexible approach that led to failing to control the arbitral process, delays caused by 

arbitrators, poor reasoning in the award, lack of expertise and knowledge of the subject 

matter of the disputes, and tardiness in rendering the award.
741

 A 2006 study, however, 

showed that 90% of international business parties relied on the reputation of the arbitrators 

as the most important factor in choosing them.
742

 Accordingly, parties need to do extensive 

research on potential arbitrators before they decide to choose any. Factors that may assist 
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the parties in choosing their arbitrators should include fairness, practicality, open-

mindedness, sufficient expertise, availability, knowledge of applicable laws, languages, 

and more.
743

 

8.4.3 Language of the Arbitration 

The last section of Chapter VI looked into the choice of the language of the arbitration. 

Although not necessarily the most important aspect of an international arbitration, the 

language of the arbitration is still an aspect that the parties will need not to overlook. More 

than often, however, parties will ignore to explicitly assign the language of the arbitration 

in their arbitration agreement. It is, therefore, advised that the parties, at least, pay attention 

to the rules of their institution, when referred to, as some assign the language of their own 

as a default measure where the parties have not agreed on one. Moreover, where the main 

contract refers to two languages, it is essential that the parties assign the language of their 

arbitration, otherwise it may be conducted in both language which can allow for a 

significant increase in the cost, time, and complexity of any international arbitration. 

Regardless, the parties’ right to choose whatever language they wish for their arbitration is 

provided for under almost all national and international arbitration rules. 

8.4.4 Choice of Laws 

The final – and most complicated – aspect through which the parties are able to exercise 

their arbitral freedom is the choice of applicable laws. Because of the importance as well as 

the difficulties produced by choice of law issues in international commercial arbitration, 

this thesis has dedicated a whole chapter (Chapter VII) just to examine these issues in 

relation to the parties’ freedom of choice. In so doing, Chapter VII analysed three possible 

scenarios. The first is when the parties make an explicit choice of applicable law/rules in 
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their arbitration agreement. The second is when the parties make an implied choice of law, 

and the third is when the parties are completely silent as to the applicable law.  

The first scenario examined the parties’ express choice of law in their agreement. 

Such right is identified under most major international and national arbitration rules, 

including the NY Convention and the Model Law. As it was established, when choosing an 

applicable law to their arbitration agreement and substance of their dispute, parties can 

either choose a national law or a non-national legal system. Chapter VII examined both 

possibilities and established that the safer option is to either choose a national law, or to 

use a non-national legal system in conjunction with a national law. When choosing a 

national law, parties should seek certain qualities of the law applying to their agreements. 

These were analysed to include the familiarity and neutrality of that law, the enforceability 

provided under this law to international arbitration agreements and future arbitration 

awards, the regulation of confidentiality under a certain national law, as well as the 

stability and commercial sophistication of that law. 

Regardless, a less popular category from which parties can choose the applicable 

rules is non-national legal systems. These included, but not exclusively, the lex mercatoria, 

general principles of law, UNIDROIT Principles, as well as trade usages and custom. An 

evaluation of the suitability of referring to these systems by international business parties 

was carried out and it was found that not only is actual reference to non-national legal 

systems in international commercial arbitration rare, but also it is not recommended for 

international commercial parties seeking stability, certainty, and predictability. 

Nevertheless, it is common in international arbitration that the parties ignore or fail 

to assign applicable laws to their arbitration. In that case, the matter is left to the tribunal or 

national courts to assign that law. In so doing, it is important that parties’ intentions are 

considered and respected. Sometimes certain choices made by the parties in their main 

contract or arbitration agreement is set to indicate their intentions to the applicable law. 
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This is normally the case where the parties are silent to the law applicable to their 

arbitration but have managed to expressly agree on the law applicable to their main 

contract or have expressly assigned a seat of their arbitration. In these situations, the law 

chosen in the main contract or the law of the seat can function as an implied choice of the 

parties to the law applicable to their arbitration agreement. 

The third scenario examined under Chapter VII is when the parties are completely 

silent as to the law applicable to their arbitration. In this situation multiple difficulties arise 

as the matter will either be decided by national courts or the arbitrators. Therefore, Chapter 

VII argued that the best solution for this dilemma is for a national court or the tribunal to 

apply a validation principle. A validation principle mainly looks at all the possible 

applicable laws to the arbitration and designates the one that gives validity to the 

arbitration agreement. This approach relies in its applicability on the genuine intentions of 

international business parties who can be presumed to have intended for their arbitration 

agreement to be enforced.  

8.5 Concluding Remarks 

To this thesis, parties’ freedom in international commercial arbitration could possibly be 

the most influential factor over the effectiveness and efficiency of any international arbitral 

process and its outcome. It was also argued that the proficient engagement of this freedom 

can produce skillful arbitration agreements that can later on create a safety net for the 

parties when a dispute actually arises. The practice of parties’ arbitral freedom is 

considerably converged during the drafting stage of their arbitration agreement, therefore, 

most of the features of an international arbitration can be decided at this stage, especially 

where a dispute has not yet arisen as parties will be a lot more willing to cooperate. It is 

only when a dispute arises that a well-drafted arbitration agreement is found to provide a 

distinct advantage to its parties and acts to safeguard their interests. To the opposite, an ill-



  

302 

 

crafted arbitration agreement can leave the parties adversely exposed once a dispute arises 

due to lack of attention to the different terms of this agreement during the negotiations 

process.  

The concept of tailoring an international arbitration agreement to the needs of its 

parties does exist in the practice of international commercial arbitration. As a matter of 

fact, 43% of commercial users to international arbitration tailor their arbitration agreements 

to their needs and circumstances.
744

 While 48% of users have been registered to refer to 

standardized arbitration clauses, it has also been found that these clauses are far less 

suitable to the needs and circumstances of each dispute.
745

 Although the concept of 

tailoring one’s arbitration clause according to the needs of the disputes exists, very few 

guidelines/instructions exist as to the best approaches international business parties should 

employ in making the choices of the different aspects of their international arbitral process. 

This thesis strived to provide the parameters through which parties should decide on the 

different aspects of their arbitration agreements. It emphasized the significance of utilizing 

parties’ autonomy in any international arbitration, but accompanies that with a detailed 

review on the best ways to do so. However, while this thesis encourages international 

business parties to tailor their arbitration agreement through the adequate utilization of 

their freedom of choice, it acknowledges that tailored arbitration agreements can expose 

the parties to pitfalls and missed opportunities, if not carefully drafted. Issues relating to 

the above elements may be omitted or unwisely chosen which may pose as a defect in the 

arbitration agreement or simply a lost opportunity that negatively affect the resolution of 

the dispute. 

Nonetheless, utilizing parties’ arbitral autonomy through the parameters 

demonstrated above is not solely enough.  Examination of other elements which 

international business parties need to avoid in drafting their arbitration agreements to 
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ensure its validity and enforceability took place, accordingly. These were introduced 

through the analysis of the different restrictions of parties’ autonomy in international 

arbitration. 

This thesis also critically analyzed the position of the NY Convention and the 

Model Law in the context of its topic. Such analysis revealed that, although both 

instruments are successful and widely accepted in modern international business law, they 

still suffer from a few flaws that, to the concern of this thesis, may cause confusion and 

complexity that may go against the objectives of international commercial arbitration. For 

example, it was found that the NY Convention has failed to include any direct reference to 

the separability presumption even though it is one of the main pillars supporting the 

integrity and validity of arbitration agreements. The Convention has also failed to directly 

regulate for the effect of incapacity on the freedom of international business parties to draft 

arbitration agreements and have completely ignored issues of waiver of right to arbitrate 

although both elements can significantly affect the parties’ freedom in international 

arbitration and are capable of rendering invalid/unrecognized arbitration agreements and 

awards, if overlooked by the parties. Furthermore, the NY Convention does not provide for 

the parties right to select their seat of arbitration despite the fact that it is one of the most 

influential aspects in an international arbitration (unlike the Model Law which explicitly 

provides for that right in Article 20(1)). Finally, adding to the confusion and complexity of 

choice of law issues in international arbitration, the Convention provides for a problematic 

conflict rule where the parties have not chosen an applicable law, referring them to the law 

of the place where the award was made. As discussed above,
746

 Article V(1)(a) adds 

massive difficulties to an already complicated situation where the parties have refrained 

from making an explicit choice of law in their arbitration agreement. 

All these provisions were critically analyzed in order to highlight certain 

problematic issues to parties who may be feeling safe relying on the ratification of a certain 
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jurisdiction of the NY Convention, where in fact the Convention may have failed to 

regulate, or worse, have added to the complexity, of these issues. 

International commercial arbitration is a dispute settlement process that is famous 

for being a fast effective party-oriented mechanism that is designed to avoid the routine 

and complexity of national adjudication. Unfortunately, nowadays, international arbitration 

processes are described as over-lawyered, over-sophisticated, and desperately overloaded 

with unnecessary detailed regulations that it is sometimes difficult to differentiate it from 

national courts’ procedures.
747

 This thesis finds that a step back to arbitration’s original 

consensual nature and a further reliance on the parties’ arbitral freedom of choice can 

mitigate this plethora of complications that may accompany the settlement of international 

disputes through arbitration nowadays. 

8.6 Areas of Further Research 

This thesis attempted to introduce the best methods through which parties can make certain 

choices in their international arbitration agreements to further enhance the effectiveness 

and efficiency of their arbitral dispute settlement. The main focus was the parties and their 

representation. Therefore, the author wishes to look into aspects that relates to the 

psychology of international commercial parties and the role of psychology in general in 

international dispute settlement, as well as issues of legal representation and professional 

conduct in international arbitration. Also, this thesis showed an interest in the restrictions 

and, generally, the extent of parties’ freedom in international commercial arbitration. For 

that, a further study of the differences between the extent of freedom allowed to 

commercial parties under institutional arbitration in comparison to ad hoc arbitration is a 

future plan. Furthermore, the author would also like to study the effectiveness of 
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boilerplate or standardized arbitration clauses in comparison to tailored ones and examine 

whether the utilization of parties’ autonomy can actually positively influence the 

successfulness of an international dispute settlement. Last but not least, as this thesis was 

confined to the practice of parties’ autonomy at the making of the arbitration agreement 

stage, the author would definitely extend this research in the future to both the arbitral 

proceedings and the pre- and post-award stages.  
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Sample of Model Arbitration Clauses 

Swiss Chambers of Commerce 

Any dispute, controversy or claim arising out of or in relation to this contract, including the 

validity, invalidity, breach or termination thereof, shall be settled by arbitration in 

accordance with the Swiss Rules of International Arbitration of the Swiss Chambers of 

Commerce in force on the date when the Notice of Arbitration is submitted in accordance 

with these Rules. 

 

The number of arbitrators shall be … (“one” or “three”), 

 

The seat of the arbitration shall be in … (city in Switzerland, unless the parties agree on a 

city in another country), 

 

The arbitral proceedings shall be conducted in … (insert desired language). 

 

Netherlands Arbitration Institute 

All disputes arising in connection with the present contract, or further contracts resulting 

thereof, shall be finally settled in accordance with the Rules of the Netherlands Arbitration 

Institute (Nederlands Arbitrage Instituut). 

 

Additionally, various matters may be provided for: 

 

– The arbitral tribunal shall be composed of one arbitrator/three arbitrators. 

– The place of arbitration shall be ……. (city). 

– The arbitral procedure shall be conducted in the ……. language. 

– Consolidation of the arbitral proceedings with other arbitral proceedings pending in 

the Netherlands, as provided in Art. 1046 of the Netherlands Code of Civil Procedure, is 

excluded. 

 

Arbitration Institute of the Stockholm Chamber of Commerce 

Any dispute, controversy or claim arising out of or in connection with this contract, or the 

breach, termination or invalidity thereof, shall be finally settled by arbitration in 

accordance with the Arbitration Rules of the Arbitration Institute of the Stockholm 

Chamber of Commerce. 

 

Recommended additions: 

 

– The arbitral tribunal shall be composed of three arbitrators/a sole arbitrator. 

– The seat of arbitration shall be […]. 

– The language to be used in the arbitral proceedings shall be […]. 

– This contract shall be governed by the substantive law of […]. 

 

 

 

 



  

337 

 

London Court of International Arbitration 

Any dispute arising out of or in connection with this contract, including any question 

regarding its existence, validity or termination, shall be referred to and finally resolved by 

arbitration under the LCIA Rules, which Rules are deemed to be incorporated by reference 

into this clause. 

 

London Court of International Arbitration India 

Any dispute arising out of or in connection with this contract, including any question 

regarding its existence, validity or termination, shall be referred to and finally resolved by 

arbitration under the LCIA India Arbitration Rules, which Rules are deemed to be 

incorporated by reference into this clause. 

 

The number of arbitrators shall be [one/three]. 

 

The seat, or legal place, of arbitration shall be [City and/or Country]. 

 

The language to be used in the arbitration shall be [___________]. 

 

The governing law of the contract shall be the substantive law of [___________]. 

 

Hong Kong International Arbitration Centre 

Any dispute, controversy or claim arising out of or relating to this contract including the 

validity, invalidity, breach or termination thereof, shall be settled by arbitration in Hong 

Kong under the Hong Kong International Arbitration Centre Administered Arbitration 

Rules in force when the Notice of Arbitration is submitted in accordance with these Rules. 

 

Under UNCITRAL Rules: Any dispute, controversy or claim arising out of or relating to 

this contract, or the breach, termination or invalidity thereof, shall be settled by arbitration 

in accordance with the UNCITRAL Arbitration Rules as at present in force and as may be 

amended by the rest of this clause. 

 

The appointing authority shall be Hong Kong International Arbitration Centre. 

 

The place of arbitration shall be in Hong Kong at Hong Kong International Arbitration 

Centre (HKIAC). 

 

There shall only be one arbitrator. 

 

UNCITRAL Arbitration Rules 

Any dispute, controversy or claim arising out of or relating to this contract, or the breach, 

termination or invalidity thereof, shall be settled by arbitration in accordance with the 

UNCITRAL Arbitration Rules as at present in force. 

 

Note – Parties may wish to consider adding: 

 

(a) The appointing authority shall be … [name of institution or person], 
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(b) The number of arbitrators shall be … [one or three], 

(c) The place of arbitration shall be … [town and country], 

(d) The language(s) to be used in the arbitral proceedings shall be …. 

 

International Chamber of Commerce 

All disputes arising out of or in connection with the present contract shall be finally settled 

under the Rules of Arbitration of the International Chamber of Commerce by one or more 

arbitrators appointed in accordance with the said Rules. 

 

Singapore International Arbitration Centre 

Any dispute arising out of or in connection with this contract, including any question 

regarding its existence, validity or termination, shall be referred to and finally resolved by 

arbitration in Singapore in accordance with the Arbitration Rules of the Singapore 

International Arbitration Centre (“SIAC Rules”) for the time being in force, which rules 

are deemed to be incorporated by reference in this clause. 

 

The Tribunal shall consist of one/three arbitrator(s). 

 

The language of the arbitration shall be country/jurisdiction. 

 

Cairo Regional Centre for Commercial Arbitration 

Any dispute, controversy or claim arising out of or relating to this contract, or the breach, 

termination or invalidity thereof, shall be decided by arbitration in accordance with the 

Rules for Arbitration of the Cairo Regional Arbitration Centre. 

 

Chinese International Economic and Trade Arbitration Center 

Unless otherwise agreed in writing, all disputes arising from or in connection with this 

Contract shall be submitted to China International Economic and Trade Arbitration 

Commission (CIETAC) for arbitration which shall be conducted in accordance with the 

CIETAC's arbitration rules in effect at the time of applying for arbitration. The arbitral 

award is final and binding upon both parties. 

 

Dubai International Arbitration Centre 

Any dispute arising out of the formation, performance, interpretation, nullification, 

termination or invalidation of this contract or arising therefrom or related thereto in any 

manner whatsoever, shall be settled by arbitration in accordance with the provisions set 

forth under the DIAC Arbitration Rules (“the Rules”), by one or more arbitrators appointed 

in compliance with the Rules. 


